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I 


Proceedings oe the First Workshop oe the APEC-OECD 
Co-operative Initiative on Regulatory Reform 


19-20 September 2001, Beijing, China 

The APEC-OECD Co-operative Initiative on Regulatory Reform provides a forum for exchange of 
experiences of good regulatory practices and concepts. The common agenda is driven by the APEC 1999 declaration 
of Principles to Enhance Competition and Regulatory Reform and the OECD principles on regulatory reform 
embodied in the 1997 Report to Ministers on Regulatory Reform. It was endorsed at the APEC Ministerial Meeting 
on 12-13 November 2000 in Brunei Darussalam. The Agreement between the two organisations sets out the structure 
and organisation of the co-operative framework, with the aim to support the implementation of a similar set of 
principles on regulatory reform in the respective member countries. 

At the launching conference, held in Singapore on 22 — 23 February 2001, a series of three workshops 
were agreed upon and the governments of China, Mexico and Korea agreed to host one of them. An important 
decision of the conference was to ensure wide dissemination of the work of the Co-operative Initiative through 
publishing the proceedings of the workshops and establishing a web page. 

The First Workshop of the APEC-OECD Co-operative Initiative on Regulatory Reform was held on 19-20 
September 2001 in Beijing. Deputy Secretary General Sally Shelton-Colby from the OECD and Vice Minister 
Zhenyu Sun from the Chinese Foreign Trade and Economic Co-operation Ministry opened the Workshop. 
Representatives from over 25 countries, business, labour, and several international organisations, including the World 
Bank and the European Commission, discussed the topics of (1) The design and operation of a broad and sustainable 
regulatory reform programme that produces concrete results for consumers and businesses and (2) The importance of 
building competition principles into regulatory regimes. The success of the workshop, to a large extent, was due to 
the meticulous planning of and strong support from the Chinese sponsors. 

This report provides a comprehensive account of the presentations and discussions at the workshop. It is 
organised along the agenda of the meeting, and includes the two statements of the rapporteurs, those of Mr. Luigi 
Carbone and Mr. Frederic Jenny. The presentations are reproduced in full length in the appendix of the publication. 
The report will be made available to the participants of the meeting, to interested experts and to the public at large in 
order to raise awareness for the Regulatory Reform agenda globally. 

The Second Workshop, which will take place in April 2002, hosted by the Government of Mexico, is 
going to concentrate on (1) Building Institutions for a Successful Regulatory Impact Assessment Programme and (2) 
Integrating Market Openness into Regulatory Systems. 


A-i-ur 



Rolf Alter 

Head of Programme on Regulatory Reform 
OECD 


Margarita Trillo 

Head of Technical Cooperation and International Relations 
Convenor of the APEC Competition Policy and Deregulation Group 
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II. AGENDA OF THE BEIJING WORKSHOP 



8:45-9:30 

Registration 

9:30-10:30 

Welcome and opening remarks 

- Zhenyu Sun, Vice Minister, Ministry of Foreign Trade and Economic Cooperation, China 

- Sally Shelton-Colby, Deputy Secretary-General, OECD 

- Margarita Trillo, Convenor of the Competition Policy and Deregulation Group, APEC and 
Plead of International Relations and Technical Cooperation, INDECOPI (National Institute 
for the Defense of Competition and Protection of Intellectual Property), Peru. Ms. Trillo will 
review some of the important messages from the opening conference in Singapore in 
February 2001. 

• 10:30-18:00 

Session 1: Designing and sustaining a broad regulatory reform programme 

- Chair: Rolf Alter, Plead of Programme on Regulatory Reform OECD. 

- Rapporteur: Luigi Carbone, Chair of the OECD Working Party on Regulatory 
Management and Reform, and, for the Italian government. Counsellor of State and Deputy 
Director of the Regulatory Simplification Unit. 

Economies face basic tasks in reforming their regulatory systems: establishing capacities to 
promote reform, initiating change and co-ordinating cross-cutting issues; reform the processes for 
developing new regulations to ensure that regulation is used only when necessary and that the 
continuing stream of needed regulations meet high quality standards; and upgrade the quality of 
the enormous inventories of mles and formalities that have survived without serious examination 
for years or even decades. This session will be divided into three panels that will examine how 
economies have addressed basic tasks, including; 

- Implementing good regulation principles to speed up results. A well-organised and 
monitored reform process, driven by “engines of reform” with accountability for results, is 
important for the success of the regulatory reform policy. 

- Communicating with affected interests. 

- Simplifying business regulations to reduce formalities and red tape inhibiting business start- 
ups, market entry, and growth. 
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10:30-12:30 


Panel 1: Implementing good regulation principles 

Framework principles can provide guidance to reformers, but the implementation strategy and 
drivers of reform are often too weak to overcome vested interests and create genuine change in 
the regulatory bodies. Skilful political leadership and dedicated drivers of reform inside 
governments are needed to promote and co-ordinate reform programmes. To improve 
implementation, many governments have established central regulatory co-ordination and 
management capacities and institutions. These bodies carry out a continuing reform programme 
that helps national regulatory regimes adjust more quickly. This panel addresses the institutions 
and mechanisms established by governments to implement policies of regulatory reform. 

Among the invited speakers are: 

- Phongthep Thepkajana, Minister, Ministry of Justice, Thailand 

- Ling Li, Inspector, Department of Treaty and Law, MOFTEC, China 

- Akira Kawamoto, Director, Electricity Market Division, Electricity and Gas Industry 
Department, Agency for Natural Resources and Energy, Ministry of Economy, Trade and 
Industry, Japan 

- Nguyen Dinh Cung, Director of Macro Economic Policy Department, CIEM, Vietnam 
12:30-13:30 

Lunch and visits to document tables 
13:30-15:30 

Panel 2: Communicating with affected interests 

Transparency is key to regulatory quality. Improved transparency in regulatory decisions and 
applications help to cure many of the reasons for regulatory failures — capture and bias toward 
concentrated benefits, inadequate information in the public sector, rigidity, market uncertainty 
and inability to understand policy risk, and lack of accountability. Transparency helps create a 
virtuous circle — consumers trust competition more because special interests have less power to 
manipulate government and markets. Transparency is also considered to be the sharpest sword in 
the war against cormption. An increase in the activity of civil society — such as non-governmental 
organizations (NGOs) — has put a higher value on government transparency. New information 
capacities are permitting the establishment of centralised databases with search engines, 
electronic filing, and institutional re-engineering through one-stop shops. 

Among the invited speakers are: 
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- Dohoon Kim, Senior Research Fellow, Korea Institute for Industrial Economics and Trade 

- Maria Teresa Fabregas Fernandez, Enterprise Directorate-General, Unit G/1 Legislative, 
European Commission 

- Roy Jones, Senior Policy Advisor, OECD Trade Union Advisory Committee 


15 : 30 - 16:00 


Coffee and visit to document tables 
16 : 00 - 17:45 

Panel 3: Simplifying business regulations 

Few regulatory reforms are more popular than promises to simplify government red tape. One of 
the most common complaints from businesses and citizens is the complexity and number of 
government formalities and paperwork. Government formalities, so-called “red tape,” are 
important tools used by governments to carry out public policies in many policy areas, including 
safety, health, and environmental protection. However, if they are poorly designed or applied, 
inefficient, or outdated, they can impede innovation, entry, investment, and create unnecessary 
barriers to trade, investment, and economic efficiency. Often, procedures are used as anti- 
competitive measures giving ‘insiders’ protection in some markets, or as avenues for corruption. 
Red tape is also disproportionately costlier for smaller businesses than for larger businesses. The 
result is that national economies are less able to grow, compete, adjust, and create jobs. Reducing 
red tape and government formalities can produce substantial payoffs. This panel will examine 
strategies for simplifying business regulations. 

Among the speakers will be: 

- Darrell Porter, Senior Officer, Office of Regulatory Review, Australia 

- Daniel J. Brody, Managing Director, US Information Technology Office and representative 
of the Business and Industry Advisory Committee to the OECD 

- Adelardo C. Abies, Economist, Department of Finance and Joy Abrenica, Professor, 
University of the Philippines Diliman, Philippines 

- Cesar Cordova-Novion, Deputy Head of Programme on Regulatory Reform, OECD 
Secretariat, Paris 


17 : 45 - 18:00 


- Trevor Bull, Convenor of APEC Privatisation Forum, Office of State Enterprise & 
Government Securities, Ministry of Finance, Thailand 

- Summary by the Rapporteur 
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20 September 2001 


9:30 - 17:00 

Session 2: Improving the Competition Policy Foundation for Regulatory Reform 

Chair: Margarita Trillo, Convenor of the Competition Policy and Deregulation Group, APEC 
and Head of International Relations and Technical Co-operation, INDECOPI (National Institute 
for the Defense of Competition and Protection of Intellectual Property), Peru. 

Rapporteur: Frederic Jenny, Vice Chair of the OECD Competition, Law and Policy Committee, 
Conseil de la concurrence (French Competition Authority). 

The APEC Principles to Enhance Competition and Regulatory Reform and the OECD principles 
of regulatory reform place the strengthening of markets at the centre of sustainable growth. For 
both groups of economies, regulatory reform and enhanced competition were important tools as 
part of a larger recovery strategy. Both the OECD and APEC principles recognise the importance 
of parallel reforms in competition policy, market openness, public sector performance, and 
corporate governance. 

This session will examine the integration of competition policy into the general policy framework 
for regulation. Competition policy is central to regulatory reform, because its principles and 
analysis provide a benchmark for assessing the quality of economic and social regulations, as 
well as motivate the application of the laws that protect competition. Moreover, as regulatory 
reform stimulates stmctural change, vigorous enforcement of competition policy is needed to 
prevent private market abuses from reversing the benefits of reform. A complement to 
competition enforcement is competition advocacy, the promotion of competitive, market 
principles in policy and regulatory processes. It is divided into three panels: 

- Integrating competition principles into regulatory reform programmes through competition 
advocacy and advice. 

- Pro-competition restructuring of public utilities to create competitive markets of former 
government monopolies and to regulate residual natural monopoly elements with access 
regimes. 

- Creating effective regulators for public utilities, including the relationship between the 
competition authority and sectoral regulators. 


7 




Panel 1: Integrating competition principles into regulatory reform programmes 

Competition authorities can be valuable allies in regulatory reform. Through general advocacy 
and enforcement actions, they can attract attention to problems created by poor regulation. When 
reforms are implemented, they can use enforcement and publicity to ensure that the objectives of 
reform are achieved. To be effective, competition authorities must develop capacities for 
advocacy inside governments, be able to intervene where more competition would benefit 
consumers, and effectively enforce the law. Adequate resources are necessary if they are to be 
effective. This panel addresses how competition authorities can develop an effective advocacy 
role within the public administration. 

Among the invited speakers are: 

- Audrey Tsyganov, Deputy Minister, Ministry for Antimonopoly Policy and Support of 
Entrepreneurship, Russian Federation 

- Xin Hiia Wei, Deputy Director, Department of Policies, Laws, and Regulations, State 
Economic and Trade Commission, China 

- Rory McLeod, Manager, Competition Policy, Competition and Enterprise Branch, Ministry 
of Economic Development, New Zealand 

- Armando Cdceres, Chief of the Sectoral Reform Co-ordination Program, Ministry of 
Economics and Finance and former Convenor of the Competition Policy and Deregulation 
Group (CPDG), Peru. 


11:15 - 11:30 

Coffee and visits to document tables 

11:30-13:15 

Panel 2: Pro-competition restructuring of public utilities 

Liberalisation of public utilities such as transport, energy, and communications can produce 
many benefits, including cost efficiency, better service, greater product variety, enhanced 
innovation, and lower prices for consumers and users. A problem is that the full benefits of 
liberalisation may not be achieved or enjoyed by consumers if the incumbent controls a 
bottleneck in the production process, such as the electricity grid or gas storage facilities or if 
there are regulatory inconsistencies of the different levels of the sector that cause regulatory 
failure. Decisions critical to how the market will develop are made very early in the liberalization 
process, when the government decides on how to restructure the incumbent firm and decide the 
regulatory framework. If the government breaks up the incumbent firm and mandates ownership 
separation among essential facilities and networks, competition will emerge more quickly and 
with less regulatory oversight. If a vertically integrated monopoly is left intact, many years of 
heavy handed and difficult regulatory oversight will be needed to defend market entry. 
Regulation is not a substitute for getting the structure right from the very beginning. Regulation is 
also subject to potential failure. This panel will examine the importance of restructuring public 
utilities to maximise the benefits of market liberalisation. 



- Pablo Serra, University of Chile, Chile 

- Tetsuzo Yamamoto, Waseda University, Japan 

- Cindy R. Alexander, Economist, US Department of Justice, USA 

- David Parker, Competition Law and Policy, OECD Secretariat 
13:15-14:30 

Lunch and visits to document tables 
14:30-16:15 


Panel 3: Creating effective regulators for public utilities 

One of the most highly regarded institutions of modern regulatory governance is the independent 
regulatory body, often used in utility sectors with network characteristics such as energy and 
telecoms, and in other sectors where sector-specific pmdential oversight is needed such as 
financial services. Dozens of these bodies have been set up in OECD economies in the last few 
years alone. This trend is fueled by WTO agreements, by reforms in Europe from the Single 
Market, and by policy advice by the OECD, the World Bank, the IMF, and other international 
institutions. The reasons for setting up these bodies — to shield market interventions from political 
interference and to improve transparency, stability, and expertise — are well known. There is little 
doubt that, compared to regulatory functions embedded in line ministries without clear mandates 
for consumer welfare, the independent regulators are a sound improvement. It is telling that the 
market impacts of market-opening have been greatest in precisely those sectors — financial 
services and telecommunications — where independent regulators are most prevalent, though the 
causality is not clear. But independent regulators have not resolved many serious regulatory 
failures, and they have created new potential problems that have not been adequately assessed. 
This panel will examine the design of effective independent regulators, particularly their 
relationship to competition authorities. 

- Michael Cosgrave, General Manager, Telecommunications Group, Australian Competition 
& Consumer, Australia 

- Scott Jacobs, Managing Partner, Jacobs and Associates, USA 

- Bernard Phillips, Head of Division, Competition Law and Policy, OECD Secretariat 


16:15- 16:30 


Summary by the Rapporteur 



16 : 30 - 17:00 


—Ali Haddou-Ruiz, RIA Coordinator, Comision Federal de Mejora Regulatoria, Mexico 

-Marearita Trillo, APEC Convenor of the Competition Policy and Deregulation Group 
(CPDG), Peru 

- Rolf Alter, Head of Programme on Regulatory Reform, OECD 

- Sally Shelton-Colby, Deputy Secretary-General, OECD 

- Xiaozhun Yi, Director General, Ministry of Foreign Trade and Economic Co-operation, China 
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III. Summary of discussions 

Session 1: Designing and sustaining a broad regulatory reform programme 

The role of the Regulatory Capacity Building Centre of Thailand raised special interest and a 
lively debate. It was stressed by Mr. Sudharma Yoonaidharma from the Chulalongkom University 
Intellectual Property Institute of Thailand that the capacities of the organisation is not only to consult with 
and inform the civil society about the importance of regulatory reform but also to educate people about 
various regulatory undertakings and to run training programmes for the reform. Mr Phongthep 
Thepkanjana, the Minister of Justice of Thailand, further underlined that there is a need to reform 
traditional institutions, such as the legislature and various ministries; to do that a new institution needs to 
be established but the question of who will check the new agency is an important problem to be solved. 

Questions were raised as to the concept of ‘economic necessity’ of regulations. How to make sure 
that regulations are consistent with economic necessity? Ms. Hong Zhao from the Ministry of Foreign 
Trade and Economic Co-operation of China said that it is not enough to just have provisions requiring that 
economic necessity be taken into account when government makes laws and regulations. Consultation with 
economists and other specialists, such as in the case of Thailand where the National Economic and Social 
Council advises government on the economic significance of proposed legislations, is an important way to 
ensure the consistency with ‘economic necessity’. Still more importantly, is this notion of economic 
benefits enough to ensure quality regulation? Mr. Mike Waghome from the Trade Union Advisory 
Committee (TUAC) emphasised that other social and environmental impacts of regulations are also 
integral and how to make the trade off between these impacts are an important issue in drafting laws. 

The step-by-step approach to regulatory reform in China received strong interests and attention. 
Ms. Ling Li from the MOFTEC stressed that such an approach suits the peculiarities of China, still a 
transitional economy. The further implementation of it, however, may be a challenge after the WTO 
accession. 

She also indicated that China’s reform of legislative framework was so far quite successful. The 
establishment of the rule of law is agreed upon as the overarching principle for future reforms. She also 
pointed out that major challenges are enforcement of compliance with laws and co-ordination between the 
central and provincial governments. Ms. Ling Li said that special efforts have already been made to ensure 
the consistency between national and local regulations. Nation-wide meetings were held regularly to 
educate and teach the local governments to draft and amend local laws in alignment with national laws and 
WTO rules. 

The participants agreed that to start consultation has a major impact on the regulatory reform 
process. It was repeatedly stressed during the discussions that the earlier the government tries to bring all 
relevant parties on board, the better. Mr. Mike Waghome spoke from his experience of co-operation with 
the World Bank. Having realised the importance of engaging and communicating with labour from the 
beginning of the process of regulatory reform, the World Bank, as part of its ongoing project of public 
enterprise reform, established a former partnership-Public Enterprise Reform and Labour Network- with 
several international trade union organisations. Indeed, taking the time from the beginning to involve as 
many people as possible, Mr. Waghome said, can save time later on as this reduces the risk of mistakes, 
leads to better informed decisions and fosters a higher compliance rate. Ms. Zainah Binti Mohamed from 
Ministry of Domestic Trade and Consumer Affairs of Malaysia also shared her experience. Malaysia has 
established a Public Private Partnership to engage and consult with the private sector as the government 
realised that the private sector is the main engine of growth. Since the 1990’s, the government has 
increasingly invited the private sector to participate in the process of policy and law making. The 
experience in opening the drafting process of the Fair Trade Law to consultation made it even clearer to the 
state that it is important to involve the interested parties from the very beginning. 
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The participants also (^scussed the questions of whom to consult with and how to design the 
consultation mechanism. Ms. Hong Zhao raised the issue of the difference between consulting with experts 
and with businesses. Too much consultation with experts and not enough consultation with business 
practitioners might reduce the effectiveness of consultation. Mr. Mike Waghorne emphasised that it is 
important to take the interests of different groups into consideration, balancing competing needs of 
different groups and not to unreasonably favour one group. 

Mr. Rory McLeod from Ministry of Economic Development of New Zealand raised the issue of 
dealing with winners and losers during consultation process. He pointed out that often losers are 
concentrated and well organised while winners are diffuse and loosely connected or even not existent in 
the beginning stage of the reform. He said, it is therefore a challenge to conduct consultation properly and 
at the same time carry on sensible reform with different concentration of losers, the consultation with 
whom might impede the reform process, and winners. Many participants provided insights into this 
problem from their different perspectives. Ms. Maria-Teresa Fabregas Fernandez from the European 
Commission stated that it is important not only to consult but also to explain to relevant parties what 
recommendations have been accepted or not and why. Losers should have the opportunity to know why 
their advice is not taken. Mr. Dohoon Kim from Korea Institute for Industrial Economics and Trade said 
that winners and losers do not come up at the same time often because they are not very informed or aware 
of the effects of the technical regulations. Governments thus have a crucial role to ensure that affected 
parties are well informed of the various aspects of the impact of the reform through open communication 
and consultation. 

Participants debated on the introduction of communication and transparency mechanisms into 
corporate leniency programme. Ms. Cindy Alexander from the Department of Justice of America said that 
the key ingredient for the success of the corporate leniency program of the DOJ is transparency and 
consultation with people starting from an early stage. Ms. Claudine Segelle from the French Ministry of 
Economy and Finance shared the French experience in the introduction of transparency and consultation 
into its leniency programme. However, she, noted that establishing and maintaining a transparent process 
were fraught with unexpected difficulties. 
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Session 2: Improving the Competition Policy Foundation for Regulatory Reform 

The issue of administrative monopoly, brought up by Mr. Xinhua Wei’s presentation, generated a 
special interest among participants. Mr. Nguyen Dinh Cung from the Central Institute for Economic 
Management of Vietnam mentioned that in Vietnam, this kind of monopoly is created by laws and 
regulations and administrative orders. He also said that these kinds of monopolies have tended to grow 
quickly. He further pointed out that it is extremely difficult to abolish adininistrative monopolies. In 
theory, the state can simply repeal the regulations creating Administrative monopoly. However in reality, 
this implies removal of powers and benefits of certain government bodies and new distribution of interests 
among interest groups and this can trigger strong oppositions. Mr. Shinji Kinjo from the Ministry of 
Economics, Trade and Industry of Japan also agreed on the difficulty of reforming administrative 
monopolies. He said that administrative monopoly is a product of an old and state controlled economic 
system and therefore it takes time to get rid of them as the transition of an economic system is often a long 
process. 


There was a intense debate on the issue of electricity subsidies. Mr. Mike Waghome stressed that 
it is not a good idea to have industries subsidising consumers because it can make the industry 
uncompetitive. However if subsidies are considered necessary, the subsidy should be undertaken in a 
transparent way and this can increase its political acceptability. Mr. Visoot Phongsathorn from the 
Chulalongkorn University Intellectual Property Institute of Thailand said that to subsidise or not is a 
political economy choice and different jurisdictions can make different decisions concerning their 
particular circumstances. The Thai government decided that subsidies in the electricity sector are still 
needed but it will be administered in a transparent manner. 

Ms. Claudine Segelle commented on the French system for integrating competition principles 
into regulatory reform programme. Firstly, the General Directorate for Consumer Affairs and Competition 
Issues participates and plays a major role in drafting administrative regulations by explaining the potential 
impact of the regulations on consumers and the economy at large. Secondly, the second competition 
authority, the Competition Council, is frequently called on by the cabinet or the parliament to give 
opinions on regulatory reform issues. Thirdly since 1997, the Administrative Supreme Court have decided 
to take into account competition principles when reviewing administrative regulations and decisions. For 
instance when a Ministry authorises a private merger, the court examines whether the relevant market 
definition is accurate or not. 

Ms. Cindy Alexander's presentation on the deregulation failures in the California electricity 
sector raised strong interest. . The issue of how to manage the market power in the wholesale electricity 
sector was discussed in detail by participants. 

Mr. Adelardo Abies from the Department of Finance of the Philippines questioned the necessity 
and effectiveness of the market oversight exercised by organisations such as the Californian ‘Market 
Surveillance Committee’ in the electricity market. Mr. David Parker from the OECD responded that such a 
body can bring in some highly sophisticated analysis, which is necessary and valuable as issues around the 
wholesale electricity market is extremely complex and difficult. But very often in some countries the 
effectiveness of the MSC is impaired by lack of response to its report and suggestion. The key is therefore 
to build in a governance mechanism to respond to the technical analysis provided by organisations such as 
the MSC. 
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The robustness of Regulatory Impact Assessment in the electricity market reform was also 
addressed. Mr. David Parker from the OECD provided his perspective on the issue. Firstly, RIA is 
necessary in the restructuring of electricity market. In some countries such as the UK, the electricity 
regulators are not required to conduct RIA and this should be changed. Secondly, RIA enlightens the 
political process but does not close down the political debate, which is necessary to get the reform through. 
Thirdly, the technological knowledge of the government is sometimes not as developed as it should ideally 
be and should always be kept in mind. Mr. Parker underlined that RIA is an important tool but not a magic 
solution. 


Ms. Claudine Segelle emphasised that there is no single way to carry out an electricity sector 
reform. It is not always necessary to privatise public undertakings or break up monopolies. In France, there 
is still a public monopoly in the electricity market but the government started to allow new private entries. 
France also has resorted to a different models from the vertical separation of the electricity grid and 
operators. It maintained integration but defined some clear rules such as requiring separated accounting in 
order to avoid cross subsidies between different activities of the firm and other activities of market power 
abuse. 


Other important issues in regulating the electricity market such as measuring the cost of 
unbundling and contrast between strong and weak state were also explored. 

Mr. Li Li from the MOFTEC raised the specific question on the general legal framework of sun- 
setting regulators in OECD countries. Mr. Scott Jacobs, from Jacobs and Associates, answered that the 
OECD has not formally recommended sun-setting arrangements, partially due to the fear of instability and 
uncertainty for investors. He thought, however, that whenever there is a regime change such as 
privatisation or market opening, the government should re-examine and/or re -consider the whole 
institutional structure. 

Topics concerning the interaction between the sector specific regulators and the general 
competition authority received particular attention. Issues such as the institutional challenge for the 
transition of economic regulatory functions to the general competition authority, and information sharing 
between competition authorities and regulators were further discussed. 
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IV. 


COMMON GENERAL CONCLUSIONS OF THE FIRST SESSION 


LUIGI CARBONE, ITALY 
SUMMARY BY THE RAPPORTEUR 


1. APEC and OCED Countries share common policy considerations on Regulatory Reform: 

a) every country has its political, economical and social particularities. Nevertheless, most countries 
recognise the importance of regulatory reform in promoting economic and social development, regardless 
of their constitutional and legal systems. On the other hand, these institutional and cultural particularities 
mean that there is no single best model to regulate and each country may have different approaches 
towards regulatory reform’; 

b) participants agree with the European Union and the OECD Trade Union Advisory Council that quality 
regulation is the ultimate objective of regulatory reform, even if deregulation is part of it. Simplification of 
regulations and red tape can reduce the burden on businesses, promote entrepreneurship, and eventually 
enhance economic growth, as well as create a political constituency for further and deeper refonns; 

c) the success of regulatory reform largely depends on institutional factors and needs to be connected with 
other institutional reforms. Reforming public administration, setting up independent sectoral regulators and 
strengthening of judicial review system are an important part of regulatory reform;^ 

d) in the “new internet economy*’, the role of regulation is not less important than in the “old” one. 
Regulators must not engage a race with (or against) technological progress, to cover each progress with a 
new regulation. Instead, they need to structure a legal framework that promotes rather than obstructs the 
growth of the industries. This can be done working along with businesses, listening to their needs; 

e) regulatory reform is also a very effective weapon against corruption.^ In particular, increasing 
transparency and accountability and simplifying administrative procedures can be even more effective than 
repressive measures in fighting corruption; 

f) in sum, a “well written” regulation, accountable of its positive and negative impacts on society, is “a 
value in itself’, whatever its political content. Therefore, in many countries, regulatory quality is becoming 
an “autonomous” public interest, separate from sectoral interests (e.g.: environment, employment, 
competition). This new public interest is pursued by a specific policy and, more and more often, by ad hoc 
central structures.'^ 


1. China, for instance, prefers a step by step approach based on the use of pilot and experiments before an 
overall generalisation. 

2. For instance, it was very interesting to learn how recent constitutional reforms in Thailand have clarified 
the legitimacy of in use regulatory powers by the government. 

3. This is best illustrated in the Philippine’s experience of reforming and fighting the corruption of the Bureau 
of Customs. 

4. Or sectors, like in the electricity sector of Japan. 
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2. Although there is not a single recipe for a policy of regulatory reform, some common “basic 

ingredients” can be identified: 


a) the success of regulatory reform ultimately depends on sustained political support from the highest level 
and thus needs to overcome local and particular resistances^; 

b) the monopoly exercised by lawyers in the rule-making process is no longer justified. Regulatory reform 
does not merely need a legal effort; it needs to be multidisciplinary and envolve lawyers, administrators, 
economists, statisticians and linguists should work all together on it; 

c) moreover, regulatory reform is not a ‘one shot policy’ but an ongoing process. There is not only a need 
for sustained political support but also a need for ad hoc and multidisciplinary efforts mixing adequate 
financial, administrative and human resources; 

d) for effective implementation, there is also a need to have precise perspectives, to set clear objectives and 
to avoid ‘too general and abstract’ programmes. To have concrete goals also makes the measurement and 
assessment of performance more feasible^’; 

e) every country needs to create regulatory management capacities and set up specific arrangements where 
the general principles can be merged, in a crosscutting way, with specific expertise for each sector and 
activities; 

f) an essential element that differentiates reforms from one jurisdiction to another is the crucial need to 
engage and communicate with “the regulated’" parties. Indeed, the “imposition of a top-down approach of 
solutions must be avoided. Instead, creating a “sense of ownership” over the reform programme and a 
contract of accountability between regulators and regulated parties should be favoured. Otherwise, the 
implementation of reforms is likely to fail; 

g) there is a widespread demand for managing and co-ordinating high quality regulatory principles across 
all levels of government (between national and local regulatory policies) and across the public agencies 
(independent regulators). 


3. Some common “tools” can help increase the quality of regulations 

A preliminary consideration: regulatory management tools are not aimed at replacing political 
choices. On the contrary, they can support and sustain them, making each regulatory decision “better 
informed”, with greater awareness of its effects (it has been said that they can “enlighten the political 
decision"’). In other words, regulatory management tools cannot and are not aimed at avoiding political 
compromises, but they can effectively strengthen the quality of the proposed draft regulation, increase 
coherence with the general regulatory and administrative framework, reduce resistance to the proposed 
regulation, and increase the ownership feeling by consulted parties. 


5. Experience from the Philippines, Thailand and Vietnam tells us that without a core of committed and 
competent reformers, good reform programmes would not be effectively implemented and initial success 
of reform would not be sustained. 

6. Some of the points were illustrated by the cases of Japan, Vietnam and Australia. 
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3.1. Tools concerning new regulation - A focus on consultation 

a) consultation is not only an instrument of transparency, but also an integral part of the regulatory 
process/ An active two-way engagement between regulators and stakeholders will help to create a win-win 
situation. The creation of a ‘sense of ownership’ among the interested parties can improve both the quality 
of decision-making and the degree of compliance with the regulation when it is applied; 

b) consultation is useful not only to listen the social partners, but also to collect data from the people or 
groups to whom the regulation is addressed. It should therefore be strongly linked to a Regulatory Impact 
Analysis (RIA) process, becoming an integral part of it and not remaining an isolated and too formal 
process; 

c) an effective consultation must answer important questions: 

• whom to consult? The meeting identified four requirements of the consulted parties in terms 
of their representativeness, transparency, internal and external democracy, and accountability; 

• how to consult? On this case, the European Union offered an interesting example on 
developing “codes of conduct” to manage a transparent consultation; 

• how long to consult? Here the important point is to balance, case-by-case, the need for speed 
required by politicians with the need to open the participation as broadly as possible. It was 
also indicated that an efficient and successful consultation needs to be at the beginning of the 
regulatory process. 

Another key regulatory management tool is, of course, the use of RIA on new regulations. 
However, this topic will be examined in the next APEC-OECD workshop. 


3.2. Tools concerning existing regulations 

a) reducing the stock of existing regulations is a major task in most OECD and APEC economies.^ There is 
a need to revisit past laws and regulations regularly and check the need of their existence. There are 
different models of reducing the stock of regulation such as the ‘repeal strategy’, codification, and the 
guillotine system^; 

b) Governments must focus on regulatory simplification too. Most countries have realised the many 
negative impacts of red tape or formalities. They impose costs on businesses; create barriers to trade and 
investment; reduce innovation and discourage entrepreneurship. Red tape also reduces government 
efficiency and transparency as well. Consequently, it is not surprising that many countries have launched 
various kinds of programmes to simplify their administrative regulations. Different presentations provided 
interesting national perspectives on administrative simplification initiatives.^^ Some common best practices 


7. As the Korean case indicates. The European Union and the TUAC also addressed this point. 

8. Thailand’s experience vividly illustrates how unnecessary and outdated laws and regulations can impede 
economic development. 

9. That is, respectively, the case in Thailand, France, and in Australia and Sweden. 

10. An impressive Australia’s case showed that both broad and narrow simplification strategies can be 
effective. The importance of having the courage to reengineer completely the framework when necessary 
was also stressed by the representative from the Philippines. 
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across countries are: one-stop-shops; time limits on administrative decision making; central registration 
system; ‘silence is consent’ rule; and use of technological means to reduce transaction costs. In addition, 
tools usually used for new regulations such as regulatory impact assessment (RIA) and consultation can 
also play an important role in administrative simplification. 


3,3. The importance of IT technology 

The importance of IT technology and especially E-govemment was underlined frequently during 
the discussions. E-government can not only improve government’s efficiency, enhance transparency, and 
curb corruption, but also simplify regulations and encourage entrepreneurship.** Some examples include: 
electronic access and information, electronic consultation and electronic register of beaurocratic 
formalities. 


4. Tools are important but not sufficient: there is a need for institutional structures and 
‘filters’ of the regulatory process: 

a) line ministries still have the foremost and general responsibilities for policy making, development of 
industries and reform of regulatory framework; 

b) thus, increasingly a central body or authority for better regulation needs is considered very useful. This 
central body should be solely devoted to regulatory quality, without other specific sectoral interests.*^ A 
key element is the necessity to provide to this central body a high level political and administrative status 
together with high quality resources. Two good models that were discussed concerned an independent 
office and a central unit in the Office of the Prime Minister; 

c) in addition to the central capacity, other institutional structures need strengthening. An effective review 
process outside the Government necessitates new and/or stronger analytical capacities, including economic 
ones, in traditional consultative legal bodies, like the “Conseils d’Etat”;*^ 

d) the role of the Parliament is vital;*"*. . . 

e) . . . and an important part in regulatory reform must be played by an effective, independent, objective 
judicial review. 

5. The crucial need to keep the momentum 

Lastly, participants stress the importance to keep the momentum and the usefulness of sharing 
expertise among reformers. It is in such a way that progressively a more common and at the same time 
more varied agenda on regulatory reform can be built by countries and economies of the OECD and the 
APEC. 


1 1 . The experience of Australia and the Philippines are highly relevant. 

12. Like for instance in Japan or the ad hoc task force in Vietnam. 

13. As in Thailand, but also in Italy and France. 

14. As we saw it in the Thai and Chinese case. 
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The starting points of this process are the basic general principles of regulatory reform identified 
by the APEC and the OECD. For the APEC, they are the following: 1) Non Discrimination, 2) 
Comprehensiveness; 3) Transparency; 4) Accountability; 5) Implementation. 

The general principles of regulatory reform identified by the OECD are as follows: 1) Adopt at 
the political level broad programmes of regulatory reform that establish clear objectives and frameworks 
for implementation; 2) Review regulations systematically to ensure that they continue to meet their 
intended objectives efficiently and effectively 3) Ensure that regulations and regulatory processes are 
transparent, non-discriminatory and efficiently applied; 4) Review and strengthen where necessary the 
scope, effectiveness and enforcement of competition policy; 5) Reform economic regulations in all sectors 
to stimulate competition, and eliminate them except where clear evidence demonstrates that they are the 
best way to serve broad public interests; 6) Eliminate unnecessary regulatory barriers to trade and 
investment by enhancing implementation of international agreements and strengthening international 
principles; 7) Identify important linkages with other policy objectives and develop policies to achieve those 
objectives in ways that support reform. 

In the preparatory APEC -OECD meeting in Singapore, the main findings of this conference were 
the following: 

• ”No one size fits all”, which means that in terms of regulatory refonn, there is no unique 
recipe and that each economy circumstances should be taken into account when 
implementing regulatory policies. 

• Transparency, meaning that a bigger effort for transparency brings better results from 
regulation. The government should have an active role in the promotion of regulatory reform, 
which goes beyond publishing and setting a deadline to receive comments. It should go ahead 
and gather interested parties, and promote discussion among them. 

• Dissemination, which implies that a public discussion of each comment received on a 
proposal, is important in order to get more feedbacks from the citizenship. In addition, it was 
mentioned that when the proposal is modified, it is necessary to state where this modification 
is coming from, so the citizenship could realise how important, accepted and useful is their 
opinion in achieving a better regulation. 

• Understanding, related to the need of using a more understandable and clear language on 
regulation as an important means to get more participation from the citizenship. At least, the 
core part of a regulation should be communicated in a simple language, presenting the 
technical parts of it in the annexes. 

• Regulatory Impact Assessment, each regulatory reform proposal should include: a) clear 
and specific objectives pursued by the reform; and b) studies on the regulatory impact not 
only in the sector involved, but also in some other economic indicators. 

• Measurement, it is important to have a way to measure the impact of regulations, 
considering that what can not be measured, can not be improved. In fact, when the impact is 
not measured, it is difficult to have a clear idea on whether or not the objectives are being 
achieved. 
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• Accountability, meaning that it is necessary that regulators have clear responsibihty within 
their domestic administrations for successes and failures in the implementation of regulations. 
This is a way to ensure that all regulatory reforms will be done with accountability and they 
will not answer only particular contexts. The Mexican experience is very useful in this 
regard. 

• Cost-benefit analysis of regulations, regarding this point it was concluded that before being 
adopted, each regulation should be analysed in terms of the costs and benefits of its 
enforcement. Only in cases where benefits are higher than costs the regulation should be 
adopted, otherwise, it should be dropped. 

• All regulations shouid promote competition rather than restraining it in any way. 

This first official APEC -OECD meeting on regulatory reform, with its debate on “designing and 
sustaining regulatory reforms” is a concrete step forward, looking at the next ones in Mexico and in Korea. 
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COMMON GENERAL CONCLUSIONS OF THE SECOND SESSION 


FREDERIC JENNY, FRANCE 
SUMMARY BY THE RAPPORTEUR 

Yesterday we looked at the principles and usefulness of regulatory reform and the 
complementarity between regulatory reform and other policies. Today we went from general principles to 
an exchange of national experiences in the area of regulatory reform. Our discussions focused on two main 
issues: first, on how to integrate competition principles into regulatory reform programmes and secondly, 
on how to conduct a successful programme of regulatory reform for public utilities. 


I). Integration of competition principles into regulatory reform programmes: a practical 
perspective 

• Firstly, there are many ways to integrate competition principles into regulatory reform programmes 
and, in the course of our discussion, we heard about different national experiences. 

A first way is to introduce competition rules in the restructuring of national monopolies such as 
electricity, railways or gas distribution. This can usually be done by separating potentially competitive 
activities from the rest of the network where it is not possible to introduce competition at the current stage. 
Vertical and/or horizontal separation of utilities could also be a choice. 

A second way, which is complementary to the first, is to monitor access to the networks by 
establishing rules that will ensure a non discriminatory access to essential infrastructure and will prevent 
abuses of dominant positions by the incumbent network operators. For example there is evidence that the 
lack of effective access regulation has led to problems in the telecommunications sector in Japan. 

A third way to introduce competition is to adopt laws and regulations that will facilitate the 
creation of firms and lower the cost of conducting business. Russia’s experience presents a good example. 

A fourth way is to promote a culture of competition, which may still be lacking among 
governments, businesses and consumers in many countries especially transitional countries. 

A fifth way is to find ways to curb abuses of administrative power by administrative monopolies 
and government agencies. 

• Secondly, there is no single therapy in designing a pro-competitive regulatory framework. Rather, 
countries need to fully consider their specificity and adapt models best suited for their particular 
political, economic and cultural background. Both the scope of competition policy and the way to 
promote competition may vary from one country to another. 

For instance, what needs to be done (and how to do it) in the case of transitional economies, 
where the abuses of administrative monopolies constitute the main obstacle to competition and where there 
is little understanding of the culture of competition among consumers or within the bureaucracy and little 
culture of entrepreneurship among business elites, may be quite different from what needs to be done in 
industrial countries like New Zealand, where there is already a mature market economy and an advanced 
competition framework. 
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In some countries, such as China and Russia, the main challenge of competition is to eliminate or 
curb the abuses of administrative and market powers by administrative monopolies and ministries. In other 
countries, such as Australia, the task of competition enforcement is to curb the abuses of market power by 
firms and often, independent authorities are given the authority to enforce competition law and/or to 
advocate for competition and, in some cases, to regulate specific sectors. Yet in countries such as New 
Zealand, the competition authority has no competition advocacy role because each ministry is expected to 
internalise the benefits of competition in setting its own policy. 

• Thirdly, we acknowledged the fact that cementing political support for integrating competition 
principles into regulatory reform programmes, although essential (as agreed upon yesterday), is not 
always easy. 

Several factors explain the difficulty. 

Firstly, regulatory reform and competition enforcement can produce significant benefits over the 
long term but it may entail short-term costs and disruptions such as layoffs in certain industries or rising 
prices in sectors heavily subsidised prior to the reform. There may be a lack of support if the general public 
or the govemment-which may be risk adverse and may be more interested in the short rather than the long 
tenn due to various political considerations-do not clearly see the long term benefits of such a policy. 

Secondly, as the recent example of electricity market reform in California shows, regulatory 
reform of a particular sector can fail if the reform is incomplete and only some parts of the industry are 
liberalised. This requirement of comprehensiveness makes it even more difficult to gather the political 
support necessary to push reforms ahead. 

Thirdly, In the context of privatisation, it may be difficult to introduce competition if the country 
faces a severe shortage of financial resources. Indeed foreign investors may condition their acquisition of 
privatised firms on the guarantee that they will have a monopoly after the privatisation process. In any case 
potential investors are always ready to pay more for firms sheltered from competitive pressures than for 
similar firms exposed to competition. Thus treasurers may be favourable to the requests of foreign 
investors. 


Lastly, in many transitional economies vested interests mean that there is often strong political 
and/or administrative opposition to reducing the power of the bureaucracy or to dismantling administrative 
monopolies. 

To gather support for regulatory reform is thus necessary to be determined, comprehensive and 
transparent. It is also useful to conduct consultations and communications to engage and mobilise the 
general public. 


II) Restructuring of public utilities: a practical perspective 

• First, some of the practical tradeoffs one may face in implementing a pro-competitive regulatory 
reform programme came to the fore in our discussion on the restructuring of public utilities. 

When considering the reform of public utilities one possibility would be to separate the activities 
of the former monopoly and to introduce competition into areas where competition can exist while 
regulating the network to ensure that there is non-discriminatory access to essential infrastructure services. 
However, such a separation or vertical disintegration of functions may lead to loss of efficiency. Therefore 
the positive and the negative effects of vertical disintegration must be carefully weighted. 
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Along the same line, it may be appropriate under certain circumstances to separate horizontally 
integrated activities, some of which may be monopolised but some of which may be open to competition. 
In such cases one still has to make sure that the loss of scales of economies does not outweigh the benefits 
expected from the separation. 

In small developing countries, issues such as asymmetry of information (between regulators and 
regulated firms), risk of emergence of private monopolies, and risk of corruption must be addressed when 
considering privatisation of public utilities. 

Another important message is that reform of public utilities is a whole package instead of 
miscellaneous piecemeal programmes. Different regulatory activities (such as competition protection, 
access regulation, economic regulation, and technical regulation) need to be integrated and co-ordinated. 

Finally, regulatory reform is not a one shot policy. Rather it is an ongoing process, which needs 
to be reviewed and assessed from time to time. This approach of constant re-examination will make the 
correction of past mistakes (for example, setting new behavioural mles for network operators to facilitate 
entry if the previous mles did not turn out to be satisfactory) and, when necessary, reengineering the whole 
process possible. 

• Secondly, restmcturing of public utilities requires that independent and effective sectoral regulators be 
established. 

The success of a programme of restmcturing public utilities depends to a large extent on the 
quality of the regulatory oversight, which will follow the restmcturing. It was agreed that a number of 
features of the regulator are important: its independence from political influence, from the industry and 
from other stakeholders; its even-handedness in deahng with incumbents and new entrants; its political 
authority, technical competence, administrative ability and financial resources; and its ability to work and 
co-ordinate with other regulators (such as the competition authority) and other parts of the government. 

Transparency of the decision making process of the regulatory authority, a system of checks and 
balances (such as the possibility of judicial review of the decisions of the regulatory authority and the 
alternative of appointment of a full commission rather than a single regulator), as well as an open system 
for the selection of the regulator(s) may be very important to ensure the independence and accountability 
of the regulator and of the regulatory body. 

• Lastly but not least, sector specific regulatory oversight must be co-ordinated with the application of 
the general competition law. 

The co-ordination between sectoral regulators and the competition authority is essential to ensure 
proper functioning of network markets. However, their relationship can be organised along different lines. 
For example, in Australia, the Australian Competition and Consumer Commission (ACCC) is the 
competition authority and has the role of administering the general competition law and advocating 
competition. In addition to its core ‘competition’ functions, however, the ACCC has a number of key 
‘economic regulatory’ functions including responsibilities in relation to the terms and conditions of access 
to certain essential infrastmcture facilities such as telecommunications, gas and electricity and in 
monitoring prices in industries where competition is weak. In some countries the competition authority 
enforces antitrust law in all sectors and is a separate body from sectoral regulators. In some other countries, 
such as in the UK, the sector specific regulatory bodies are in charge of enforcing competition law in their 
respective sectors. 


23 



There are arguments in favour of entrusting a single institution with the roles of enforcement of 
competition law and sectoral specific regulatory oversight. Those functions are to a large extent 
complementary and need to be closely co-ordinated. There are efficiency gains in having the same 
institution carry out both functions. In addition it is fairly unlikely that a general competition law enforcer 
will be captured by business interests whereas there is always a risk that a specialised regulatory body 
might end up being captured by the businesses that it is meant to regulate. 

There are also arguments for keeping the functions of sectoral regulators and agencies of 
competition law enforcement separate. Competition law enforcement and regulatory oversight have 
different sets of techniques. Competition law enforcement is mostly an ex-post affair whereas regulatory 
oversight mostly requires ex ante decisions. More importantly, the goals of the two bodies may not always 
be the same and the internalisation of the conflict through the co-location of competition and regulatory 
functions may reduce transparency, hide competing viewpoints, and suppress debate. 

In conclusion, it is very important to make sure that the competition agency and regulatory 
agencies communicate and consult with each other on their policies and decisions even though there seems 
to be no unique model to organise their relationship. 
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V. 


SUMMARY OF PRESENTATIONS 


Session 1: Designing and sustaining a broad regulatory reform programme 


Panel 1: Implementing good regulation principles 
Phongthep Thepkajana, Minister, Ministry of Justice, Thailand 
Implementing Good Regulation Principles 

The 1997 Constitution initiated a comprehensive institutional reform in Thailand. It laid down a 
solid foundation for the reform by underscoring three principles of good governance: transparency, 
accountability and public participation. Article 87 of the Constitution stated that the state must repeal and 
refrain from issuing any law or business regulation that is not in accordance with the economic necessity 
and allow private sector operate in the market environment. Moreover, the Constitution set up several key 
institutions such as the Constitutional Court and the Economic and Social Advisory Council to ensure the 
implementation of the institutional reform. 

Under the constitution, the new administration that came into power in the beginning of 2001, 
has made important progress in simplifying laws and regulations and in streamlining the legislative and 
judicial institutions. Firstly, the stocks of law are being reviewed by the ‘Task Force on Law Reform’. The 
task force has three working subcommittees chaired by imminent persons. 45 Parliamentary Acts out of 
600 outdated laws will be repealed by the end of this year and at a later stage the commission will review 
thousands of more decrees and regulations. All these outdated regulation will be either repealed or 
amended. Secondly, existing regulatory agencies are being streamlined and their independence is being 
strengthened. Thirdly, an independent Administrative Court was established last year. The enabling 
legislation provides that the Adirdnistrative Court shall have power to determine in the case where private 
party is injured or damaged by the act of government or government officers who are acting under its 
authorisation. 

The government has also made a lot of efforts to build up and improve the regulatory co- 
ordination and management system. Firstly, the Independent Regulatory Framework Subcommittee (IRFC) 
was set up under the State Enterprise Policy Committee to ensure that all new independent regulatory 
agencies are established under the same framework and there is no conflict in their regulating power. 
Secondly, within the administrative branch, the Judicial Council was set up decades ago as a permanent 
organ to review all draft bills prior to its submission to the Parliament and all draft decrees and ministerial 
ordinances prior to their promulgation. Another agency is the Administrative Procedure Committee. The 
Committee is authorised to monitor the performance of all administrative agencies including regulatory 
agencies and to report to the Cabinet annually on the sate of affairs within its jurisdiction. Lastly, the IRFC 
initiated a Regulatory Capacity Building Project to promote regulatory research work and human resources 
building. The Regulatory Capacity Building Centre, a public benefit private organisation, was set up 
recently to implement the project. 

Despite the efforts mentioned above, regulatory quality improvement has been limited due to 
problems such as the competing political priority, the bureaucratic inertia and the abstractness of the 
reform plan. Future challenges for the reform will be the need to strengthen the regulatory process; 
regulatory practice capability, which includes improving price/competition regulation and dispute 
resolution; and the regulatory review capability, which includes enhancing public consultation and 
regulatory impact assessment mechanisms. 
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Ling Li, Inspector, Department of Treaty and Law, MOFTEC, China 
China’s Regulatory Reform in Foreign Trade and Investment 


Over the past two decades of economic liberalisation, China has been pursuing a strategy of 
development-oriented reform and sustainable liberalisation. The rationale behind its strategy is to strike a 
balance among the three policy goals: reform, development and stability. Whereas reform is the engine of 
growth and development, development is the ultimate end, and stability is the prerequisite for reform and 
development. In implementing its strategy, China has adopted a step by step approach to regulatory reform, 
which has four major components. The first is the ‘no shock therapy’ approach. To avoid any possible 
economic risks or social unrest, the time and sequence of pohey implementation is essential. The second 
component is the ‘pilot’ approach. Certain regions are selected to launch pilot programs before the nation- 
wide implementation of a policy. Thirdly, interim measures are sought and enforced during the transition 
period. The last component is the ‘Chinese way’. Foreign experience and models are carefully examined 
but only adopted when suitable and adapted to China’s specific situation. 

China’s reform process of foreign trade and investment can be divided into three phases. The first 
period is from 1978 to 1987, when China first opened up its economy. This period was characterised by the 
decentralisation of decision-making power to firms and local governments. The foreign trade and 
investment regime, on the other hand, were almost left untouched. The second phase is from 1987 to 1992, 
when China decided to adopt a planned market economy system. During this period, foreign trade and 
investment underwent drastic changes. The third phase is from 1992 onwards, when China decided to 
estabhsh a market economy system with Chinese characteristics. During this period, foreign trade and 
investment were further liberalised. For instance, foreign investment in fixed assets constituted 10% of 
total fixed asset investment in 2000. Tariffs were reduced from 35% to 15% from 1995 to 2001. 

Over the last 10 years, there have been three main achievements in regulatory reform. Firstly, the 
Legislation Law, promulgated in 2000, brought China’s legal framework into a new era by delineating the 
basic principles of law making. The Law lays down procedures for drafting legislation at different levels 
and embodies such important principles as communication, public consultation and registration of laws. 
The Law plays an important role in strengthening democracy and transparency in the nation’s legislative 
process. Secondly, in order to further simplify administrative regulations and reduce red tape, the 
government is now drafting the Administrative Approval Law. In alignment to this undertaking, ministries 
and local governments at all levels are making an effort to re-examine and reduce the existing approval 
requirements. Thirdly, China replaced the Regulations on Administrative Review with the Administrative 
Review Law in 1999. The new law expanded the scope of reviewable cases substantially and improved the 
review mechanism. In the year of 2000, 68,957 cases were accepted and reviewed out of 74,448 and 
among the reviewed cases, more than 20 percent of the original decisions were either revised or uprooted. 
Among other achievements, China revised in 2000 the Corporate Law and the Customs law and enacted 
the Interim Regulation of Approving Sole Foreign-funded Shipping Agencies', the Interim Rules of Sino- 
foreign Joint Venture and Co-operative Clinics', the Circular on Adjusting the Criteria on Trading Rights 
of Private Producers and Scientific Institutes', and the Statute of Telecommunications. 
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Akira Kawamoto, Director, Electricity Market Division, Electricity and Gas Industry Department, 
Agency for Natural Resources and Energy, Ministry of Economy, Trade and Industry, Japan 

Regulatory Reform: One Practitioner’s View 

The presentation intends to introduce the general and some specific situations concerning 
regulatory reform in Japan and to share some perspectives. 

The presentation first examines the general picture of regulatory reform in Japan. Regulatory 
reform has been set as a priority by successive recent administrations in Japan. There are two important 
rationales behind this policy choice. Firstly, economic benefits from reform can be substantial. Old- 
fashioned regulations have consistently suppressed economic opportunities in Japan. Compared with other 
industrial countries, the productivity of such industries as energy, telecommunications, transport and 
finance- which are heavily regulated in Japan- is still low. Regulatory reform cannot only promote 
productivity growth but also inspire innovations that will further promote economic growth. Is spite of that, 
concern about severe labour displacement has led to a “prepare for the pains” debate in Japan. This leads to 
the second argument, that is, the impact of reform on labour market must be manageable. Not only can 
reform provide new job opportunities, but Japan has also developed a mobile labour market, which has 
already demonstrated a strong ability to adjust to job market changes resulting from economic dynamics. 
Furthermore, the main beneficiaries of structural reform will be the younger generations, representing the 
future of the nation. So between the risk of action and the risk of inaction in terms of regulatory regime, 
Japan voted for the former. 

As the political support for regulatory reform has been secured, it is now important to turn to its 
implementation at the policy level. There are four major developments in the recent reform agenda. The 
first is the implementation of mandatory public comment procedures since March 1999. The procedures 
have been generally followed by line ministries. During the year 2000, out of 331 cases on proposed 
changes to regulations, revisions were made in 56 cases. The second is the implementation of the 
Information Disclosure Act starting April 2001. Under this act, the public has general access to government 
administrative documents. Thirdly, the Policy Evaluation Act will be in effect starting April 2002. Its aims 
are to support the government in the conduct and publication of policy evaluations as well as to consider 
possible policy changes. Lastly, Japan set up a central body in 2001, called the Comprehensive Regulatory 
Reform Council, to propose and oversee regulatory reform programmes. The CRRC’s recent initiatives 
include proposing radical reform measures in areas such as health and medical insurance. 

The presentation then examines reform in the Japanese electricity market. Starting in March 
2000, Japan has set about introducing competition covering about a third of power use. Under the current 
regime, the government is mandated to evaluate the progress made and think about the future steps. The 
challenge is to format a clear agenda for reform, to create a vibrant electricity market and to set up a 
credible mechanism to implement reform. 

The presentation concludes by providing some suggestions for regulatory reform practices. First, 
the correct incentives are essential for the design of the regulatory system. Regulation is not about 
controlling everything. Rather, it is about creating the correct incentives for market players as well as 
regulators. Market players should be guided by regulations so that their use of property rights such as trade 
and investment result in economic decisions that are optimal for the society on the whole. Secondly, 
communication between experts and decision makers is very important. Although both are indispensable 
for reform, experts and policy makers very frequently belong to different worlds and speak different 
languages. Lastly, it is important to engage a broad range of players for reform discussions and 
implementation. This may improve decision-making processes and ensure effective implementation and 
compliance. More importantly, such an accommodative and inclusive process can change the nature and 
dynamics of the debate. 


27 



Nguyen Dinh Cung, Director of Macro Economic Policy Department, CIEM, Vietnam 
Implementation of the Enterprise Law: New Way of Policy Enforcement in Vietnam 

The Enterprise Law (2000) of Vietnam regulates four types of domestic private businesses 
including Sole Ownership, Partnership, Limited Liability Company and Joint Stock Company. 

The essence of the law is the acknowledgement and protection of business freedom. The law is 
therefore regarded as a significant contribution to the enhancement of the market economy in Vietnam. 
The law has brought a range of policy changes, three of which are core. First, the introduction of automatic 
incorporation procedures for private enterprises. Under the previous company law, incorporation 
procedures were extremely complicated, costly and time-consuming. The process had over 20 steps; it took 
from 6 to 12 months; and cost 700-1 400 US dollars. Worst of all, the incorporation certificate was not 
guaranteed. Secondly, the law abolished 150 business licenses out of 400. Lastly, the legislation abolished 
approval for any changes in enterprise activities such as entering new businesses or opening up a new 
branch. Previously, any activity change could only take place after approval by relevant state agencies. 

Not surprisingly, responses to the law from the two main vested interest groups- government 
officials involved in licensing and permanently licensed enterprises- were quite negative. Government 
officials tried to delay implementation with various excuses; they directly disputed the law and claimed 
that the implementation of the law had resulted in inefficient state management over enterprises and 
created social disorder. The permanently licensed businesses complained that the law led to the collapse of 
co-operatives, unfair competition and unhealthy enterprise and they lobbied for the reinstatement of some 
licenses and barriers to incorporation. 

Despite the strong opposition from various interest groups, the implementation of the Enterprise 
Law was a big success. The number of newly registered enterprises dramatically increased. Moreover, a 
significant number of enterprises has increased their scope of operation by setting up new branches and 
increasing investment. In 2000, more than 9 000 enterprises expanded their scope of operation. 

There are three important reasons why the implementation of the law has been successful. Firstly, 
the law is well designed. The law itself and its implementation regulations are clear, definitive, consistent, 
market oriented and business friendly. Secondly, there is a strong commitment at the top government level 
to implement the law. A special task force consisting of 20 independent and experienced economic and 
legal experts, and headed by the First Deputy Prime Minister, is in full charge of the implementation of the 
law. Lastly, there is a strong public support for the law and its implementation. The special task force and 
mass media have been closely co-operating in promoting its implementation. Any act hindering the 
implementation is quickly discovered and disclosed, and remedies are found. 
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Panel 2: Communicating with affected interests 
Dohoon Kim, Senior Research Fellow, Korea Institute for Industrial Economics and Trade 
Korea's Case: Dialogue and Consultation with Civil Society in Terms of Trade and Environmental Issues 

This presentation discusses the various mechanisms used by the Korean government to consult 
and communicate with civil society in terms of trade and environmental issues. It also provides the civil 
society’s views and assessment of the government’s practice in the consultation on and communication of 
these issues. 

The Korean government was characterised by a highly centralised administration with top-down 
decision making approaches. Consultation and communication with interested groups was therefore not 
encouraged. However, this administrative culture is rapidly changing. The recently adopted Information 
Disclosure Act and the Administrative Procedure Act require the disclosure of administrative files and 
documents upon request and announcement in advance of plans to enact, amend or abolish regulations. 
Communication notes and discussion groups have been used very often as consultation mechanisms by the 
government. Moreover, public hearings have been held whenever important policy decisions are being 
taken. Recently, mechanisms such as the Internet, newsletters and information dissemination networks, are 
being used more frequently by the government. 

In Korea, three ministries including the Ministry of Foreign Affairs and Trade (MOFAT), the 
Ministry of the Environment (MOE) and the Ministry of Commerce, Industry and Energy (MOCTE) are in 
primary charge of trade and environmental issues. They have been employing several important 
mechanisms to conduct an active dialogue with the civil society on the following issues: 

• Formal standing consultation mechanism 

The Discussion Group on Trade and Environment, established by the MOE in 1999, arranges 
meetings between MOE officials and experts from the government-financed think tanks and private 
research institutes. The MOFAT frequently consults on trade issues with its advisory committee members 
from public and private research institutes. The MOE has established the Discussion Group on 
Environmental Policies to disseminate information to and consult with businesses and NGOs on 
environmental policies. The MOCIE has organised the Discussion Group on Industrial Environmental 
Issues to communicate and consult with businesses. 

• Formal ad hoc consultation mechanism 

The ministries sometimes organise ad hoc policy consultation meetings when urgent or important 
issues arise. For instance, MOFAT assembled an ad hoc task force team composed of government officials 
and experts from the private sector to discuss the Singapore WTO Ministerial Conference. 

• Information dissemination mechanism 

This mainly includes newsletters, reports and Internet websites. The MOE publishes a monthly 
report called the ‘International Environmental Development’ on international environmental issues, to be 
distributed free of charge to businesses, academia and NGOs. The ‘Global Environment Report’, a monthly 
newsletter on major international environmental meetings, is distributed by the MOFAT at major 
international environmental meetings. It is also distributed free to the private sector. Most of these reports 
are also readily available on the ministry’s website. 
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• Quasi-public organisations to act as intermediaries between the government and private sector 

This includes government-financed think tanks and the industrial organisation such as the Korea 
Chamber of Commerce and Industry (KCCl) and the Korea Federation of Traders’ Association (KFTA). 
There are three main government funded think tanks working on trade and environmental issues: the Korea 
Environment Institute, the Korea Institute for International Economic Policy and the Korea Institute for 
Industrial Economics and Trade. The government consults with them closely on policymaking processes, 
and then, in turn consult with the private sector through seminars and conferences that are organised by 
these think tanks. Their publications are available to the public too. The KCCI and KFTA play a similar 
intermediary role between the government and businesses with regards to trade and trade related 
environmental issues. 

Despite the on-going efforts made by the ministries to communicate and consult with the private 
sector, the latter’s feedback is in general negative. The intermediary role of quasi-public organisations is 
not perceived as sufficient. Personal contacts are still regarded by businesses and NGOs as the most 
efficient way to obtain and convey information. This is especially true of the environmental NGOs. 
Businesses are not very satisfied either despite the fact that they are generally better informed and more 
frequently consulted with than the NGOs are. An important reason behind the tension is that there is a 
perception gap about the seriousness of trade and environmental issues between the government and civil 
society, especially environmental NGOs. The government takes the issues seriously and perceives the great 
impact of these issues on the whole economy. On the other hand, the NGOs’ interests are liirdted to 
domestic environmental issues and they just wait to be kept informed of these issues. This difference seems 
to have hampered the development of a sincere dialogue on those issues. Fortunately businesses have 
started to realise their importance and have begun to actively participate in the consultation mechanism. 
The relationship between the government and the NGOs has recently improved too, thanks to each other’s 
efforts to engage in a meaningful dialogue. 
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Maria Teresa Fabregas Fernandez, Enterprise Directorate-General, Unit G/1 Legislative, European 

Commission 

Consultation and Participation of Civil Society: The European Commission' s Perspective 

The first step in establishing whether regulation is necessary is to be clear about the objectives of 
the action envisaged and to identify the public interests at stake. Information needs to be put together in a 
systematic way to allow a thorough analysis of the causes of the problem identified (including the impact 
of existing regulations and other initiatives), the availability and possible contributions of different policy 
instruments and the existing and likely future behaviour of the stakeholders. This analysis will in turn 
allow the definition of feasible policy objectives and subsequently the determination by public authorities 
of the most appropriate solution. 

It is important that these decisions are enlightened through impact analysis, including 
consultation with stakeholders, especially but not only where the latter could be directly involved in the 
approach chosen to protect the public interests. A first consequence will be to broaden the dialogue with 
stakeholders, developing more open and transparent consultation mechanisms with civil society. 

Different forms of consultation may be appropriate for different policy areas and for different 
stages in the process. Green papers, advisory committees, business test panels or other forms of 
consultation addressed to civil society and the public at large may be suitable for the preliminary stage of 
the policy-making process (though the difficulties of handling thousands of pages of free-text responses 
make this an inefficient instrument in many cases), while the drafting stage of a legislative proposal is 
likely to require close collaboration with a more narrowly targeted group of stakeholders. A transparent 
consultation is one which gives access to the replies to the consultation as well as to the consultation 
documents. Policy-makers should, in addition to conducting specific consultations, also make use of 
mechanisms that produce permanent feedback. In its Inter-Active Policy Making Initiative, making use of 
e-tools, the European Commission is setting up a multi-policy data base to collect and analyse the 
spontaneous reactions of businesses and citizens in the marketplace. The same instrument is also being 
used for structured consultations. 

Correct identification of the categories of stakeholders to be consulted not only provides input 
which can improve the content of the proposal, but also means that those stakeholders will be more likely 
to comply with the resulting rules, because they have been able to contribute to their shaping and will feel 
a sense of ownership. Such consultations must of course be managed efficiently to avoid slowing down the 
regulatory process unnecessarily. But time spent in an effective upstream consultation will often be 
recovered later in the process. 

Open and transparent procedures require an active and constructive approach from stakeholders. 
Interest groups need to organise themselves at European level and be able to demonstrate that they are 
representative to present consensual viewpoints, backed by rational arguments based on reliable technical 
expertise, to develop a European perspective and to play an active role in the implementation process. 

A reinforced culture of consultation and dialogue is needed. In this sense, the White Paper on 
European Governance of 25 July 2001 proposes a code of conduct that sets minimum standards, focusing 
on what to consult on, when, whom and how to consult. Civil society increasingly sees Europe as offering 
a good platform to change policy orientations and society. It is a chance to get citizens more actively 
involved in achieving the Union’s objectives and to offer them a structured channel for feedback, criticism 
and protest. 
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Roy Jones, Senior Policy Advisor, OECD Trade Union Advisory Committee 
Communicating with Affected Interests 

As the governance of societies and economies has become increasingly more complex and 
diverse, the notion of ‘pluralistic governance’ has emerged. This new complexity and diversity of decision- 
making means that governments need to actively consult and engage with non-governmental actors such as 
trade unions and NGOs over the development of regulatory reform initiatives. The engagement of these 
actors will help to reduce the incidence and impact of arbitrary regulatory reform developments and help 
reduce and overcome market and regulatory failure. Crucially, it will help to stem the regulatory capture of 
the decision making process of governments and independent regulatory bodies by vested business 
interests and therefore help to check corruption. For trade unions in particular, such an engagement process 
will give them a sense of ownership over the reform programme and in turn make them accountable for 
their actions over the implementation of agreed reforms. 

Most governments have traditionally involved representatives of organised labour and business 
over policy development but important inconsistencies have emerged in the recent past. Many 
governments in both the APEC and OECD groups therefore have to learn or re-leam how to engage and 
work with independent trade unions at all levels. Labour and business remain a cornerstone of 
governments’ consultative efforts over regulatory reform issues as they are most affected by reforms to 
economic, social and environmental regulations. Nonetheless, many governments realised that trade unions 
can be both affected by but also affect regulatory reform policies and that led them to grossly violate 
workers’ rights such as freedom of association and collective bargaining. The effective enforcement of 
fundamental workers’ human rights, as embodied in the Conventions of the International Labour 
Organisation, is therefore essential to secure labour’s necessary freedom and ensure their participation in 
the regulatory reform programmes. The pressure to involve NGOs in policymaking process is increasing 
too. Nonetheless, it should be noted that governments and their inter-govemmental institutions have the 
right to demand from NGOs a similar level of representativeness, transparency and internal and external 
accountability that they demand from organised labour and business for the sake of carrying on an 
meaningful two way dialogue. 

When deciding on what issues and with whom to consult on, the most important principle is that 
a group should be brought into the process whenever and wherever its members will be directly or 
indirectly affected by any reform programme. Another guiding principle is that to be effective, any 
engagement has to be meaningful, early and with the necessary financial and logistical support. The last 
principle is that policy makers should adopt a consistent and co-ordinated approach regarding the 
consultation process across all levels of the government. 

There are three different forms of interaction between the government and non-govemmental 
actors and a range of tools to dehver them. The first form is Notification and this means the communication 
by the authorities to the public of regulatory decisions. The second one is Consultation that is a mechanism 
to actively seek the opinions of interested and affected groups. The last one is Active participation. It 
means the active engagement of interested and affected groups in the formulation of regulatory objectives, 
policy approaches, the drafting of regulatory texts and, crucially, implementation and follow-up. The tools 
to deliver the three options include informal consultations, the circulation of regulatory proposals for 
public comment, public notice and comment, hearings and advisory bodies. 

In conclusion, an active two-way engagement will help to create a win-win situation and all 
stakeholders will benefit through the improvement of the regulatory environment, speedier implementation 
of reforms and enhanced legitimacy of and confidence in the government and its decisions. It is not easy to 
install the right structure to make the engagement work and investments in terms of both time and financial 
support are important to ensure this happen. 
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Panel 3: Simplifying business regulations 
Darrell Porter, Senior Officer, Office of Regulatory Review, Australia 
Simplifying Business Regulation in Australia 

This paper examines some of the initiatives Australian governments have undertaken to reduce 
the burden of red tape on business. The initiatives involved the 3 levels of Australian government: local, 
state and territory, and the Commonwealth. 

During the 1990s, various states and territories engaged in business licence rationalisation and 
reduction programmes. For instance, in New South Wales, 250 licences were reviewed and 85 identified 
for repeal. However, while substantial reductions in the number of business licenses have been reported, 
the number of required or renewed licences may not be a good measure of administrative burden. In 
Australia, the focus has shifted from licence reduction programmes to improving business information 
services. The Business Licence Information Services (BLIS) offers a ‘one-stop’ information service for all 
government business licensing requirements. 

The Small Business Deregulation Task Force was assembled by the Commonwealth Government 
in the mid 1990s to investigate and recommend changes to reduce compliance costs and red tape for small 
businesses. The Commonwealth Government responded to the report of the Task Force through the Prime 
Minister’s 1997 s.idXtmQt\i More Time for Business. 

The Commonwealth Government established mechanisms to streamline business licensing and 
approval processes, and merge similar licenses into single, ‘common’ licences. 

The Commonwealth Government introduced the Business Entry Point (BEP) which provides a 
single Internet entry point for business to access information from any level of government. The National 
Business Information Service was established to provide information relating to all levels of government. 
These measures have significantly reduced search costs for businesses and improved government services 
to business. 

Another initiative involved the regulation review process. In 1997, the Commonwealth 
Government made Regulation Impact Statements (RISs) mandatory for all new Commonwealth legislation 
or regulation that has the potential to affect business. The RIS process not only carefully weighs up costs 
and benefits of regulations and reviews and monitors outcomes, but also assesses alternative policy 
approaches and tests the need for regulation. The RIS requires that the impact on small businesses be 
explicitly assessed. The Commonwealth's Office of Regulation Review plays an important role in the 
implementing the RIS process. 

A further initiative involved national reforms. In co-operation with State and Territory 
governments, the Commonwealth Government agreed to accelerate national reforms in a number of key 
areas. The aim of these reforms was to reduce business compliance costs by reducing overlap and 
duplication, encourage greater national consistency and simplify processes. A RIS framework was adopted 
in these reviews. 

The paper concludes by stressing the importance of business regulation simplification and the on- 
going need to develop and enhance the above mentioned strategies to better serve business. 
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Daniel J. Brody, Managing Director, US Information Technology Office and representative of the 
Business and Industry Advisory Committee to the OECD 

Simplifying Business Regulations: Critical for Development of IT 

This presentation is meant to show how businesses interact with government regulations and 
regulatory reform by taking an IT-specific approach. 

The USITO is a representative office for four American high technology trade associations: the 
American Electronics Association; the Semiconductor Industry Association; the Software & Information 
Industry Association; and the Telecommunications Industry Association. Representing the entire spectrum 
of high technology industries, there are two basic messages that the USITO wants to convey to 
governments. 

The first message is that the private sector is not against regulation. Government should still take 
the lead to regulate in traditional areas such as tax, international property rights and criminal law. 
However, regarding new areas such as IT industry where businesses themselves do not have much 
experience with and where there is no set good model for regulating, it is rather difficult to regulate. Two 
characteristics distinguish IT industry from other traditional industries: the extremely fast development of 
technology and the new popularity of E-commerce. The traditional way of regulating can not satisfy the 
need of the industry or catch up with the pace of its fast development. The industry’s position in terms of 
regulation is therefore that firstly, there is a need to check whether new regulation is necessary. Secondly, 
if regulation is necessary the government needs to work with the industry to develop new regulations. 
Lastly, regulation should be industry-led; market-driven and consensus-based. 

The second message is that E-government can improve government’s transparency and 
efficiency. Governments are complex and have many different agencies, with complex inter-agency co- 
ordination processes. These co-ordination processes require time and can cause major delays to and confer 
significant costs on businesses. E-govemment initiatives such as one-stop Internet site for licensing 
registration would drastically reduce the burden on businesses especially on Small and Medium-sized 
Enterprises (SMEs) and therefore promote entrepreneurship and economic growth at large. 
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Adelardo C. Abies, Economist, Department of Finance, Philippines 
Making Philippine Customs Services E-ready 

Regulatory reforms in the Philippines gained momentum following the ascendance of the Ramos 
administration in 1992. Market-oriented policies started in strategic sectors such as telecommunications, 
transport and banking. One of the more interesting challenges was the reform of the Bureau of Customs, 
which was regarded as one of the most corrupt agencies in the bureaucracy. Prior to the reform, the system 
was riddled with inefficiencies and corruption. For instance, the collection system was so inefficient that 
Customs Cashier could pocket collections. The whole process of clearing shipments involved 92 steps, 
over 40 signatures using 30 documents in triplicates logged in about 20 logbooks. 

The main components of Customs reforms were put in place in 1993. The reforms were designed 
to address the major problems of the unsecured collection system, the delays in release of shipments and 
the corruption that has become endemic in the Bureau. The project costs US$27 million and involved a 
number of agencies including the World Bank. The philosophy behind the reform was that corruption can 
be checked by reducing the rewards and opportunities for corrupt practices and heightening the associated 
risks. The main strategy was to reposition controls where they could be most effective. The heart of the 
reform process was the Automated Customs Operating System (ACOS), which was a modification of 
UNCTAD’s software ASYCUDA, or Automated Systems for Customs Data management. The critical 
components of this system were the Selectivity System, the Payment System and the Release System. 
Instead of conducting a 100% inspection of containerised shipments, which would certainly lead to delays, 
port congestion and higher transaction costs, the Selectivity System involved risk assessment of shipments 
and their classification according to the degree of risk. Project Abstract Secure (PAS) is an electronic 
payment system using encryption and decryption technology that allows transmission of payments data 
across secured lines. The On-line Release System is an electronic, paperless and fully automated procedure 
for issuing cargo release authority. 

Undoubtedly, the reform resulted in significant efficiency gains. Signatures required to release a 
cargo were reduced from 92 to 5; cargo release time from 8 days to 2 hours. The time for verification of 
bank remittances was reduced from 4 months to 10 days. Unfortunately in the Philippines, each 
administration has its own agenda and programmes, and reforms initiated by past administration often 
vanished with new administrations. When the Estrada government came into power in 1998, the Customs 
leadership was revamped and the ACOS was largely rendered ineffective. Five Customs Commissioner 
took the helm from 1998 to 2001 in contrast to only one during the six years of the Ramos government. 
The number of Green Lane transactions, which does not require physical examinations, went down to 37% 
from a high of 97%. Fortunately, the present Macapagal-Arroyo government has vowed to institute 
reforms in corrupt agencies, and the Department of Finance has started to put reform back on track in the 
Bureau of Customs by taking a number of measures including the establishment of the Import 
Classification Monitoring and Review Board, and a separate window in the Selectivity System, and the 
strengthening of the Post-Entry Audit system. 

Among the important lessons and experiences learned from the Philippines’ Customs reform are: 
technology can be effective to simplify regulations, curb corruption and improve governance; committed 
leadership and political will are key determinants of the success of reform; executive champions and 
hands-on management of the programme are essential; private sector vigilance and participation can ensure 
better service from government, and most importantly, the continuity of the reform; financial support from 
donors and international organisations can help ensure sustainability of programs; transparency is an 
important component of refonn; and finally, a core of committed and competent group is a key determinant 
of the success of reform. 
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Cesar Cordova-Novion, Deputy Head of Programme on Regulatory Reform, OECD Secretariat, Paris 
Red Tape in the OECD Countries: Challenges and their Governments’ Responses 

As an important tool used by governments to carry out public policies in areas such as safety, 
health and environmental protection, administrative regulations are an integral part of the functioning of 
modem economy and a fair and efficient government. 

However, historically administrative regulations or formalities have tended to grow both in 
number and in the degree of complexity, which has become a major problem for most countries. 
Formalities or ‘red tape’ have many negative impacts and their cumulative effects could be disastrous. 
They confer comply costs on businesses; create barriers to trade and investment; reduce innovation and job 
creation and generally discourage entrepreneurship. As for the government, formalities not only consume 
administrative resources, encourage corruption but also generally reduce government efficiency. 

In order to better understand the impacts of ‘red tape’ and how to streamline administrative 
regulation, the OECD secretariat along with the governments and businesses of 1 1 countries launched in 
1998-1999 a multi -country survey of around 8,000 small and medium-sized businesses (SMEs) on this 
issue. Important findings on the impact of red tape on SMEs were achieved. Some of them were: 

• Administrative compliance costs constitute on average approximately 4% of the private 
sector GDP in the surveyed countries. 

• On average, each SME spends US$27,500 per year to comply with various kinds of 
administrative requirements. However, there is a significant difference among sectors. 
Service industries seem to have higher proportional costs than those in the manufacturing 
sector. 

• Enterprises use both internal (44%) and external (56%) resources to comply with regulations. 

• The majority of the compliance costs are spent on tax (46%) and employment (35%) 
regulations. On the other hand, costs on environmental regulations (19%) are growing 
rapidly. 

• The majority of companies report that administrative compliance costs increased over the 
period 1998-1999. 

Very importantly, the survey confirmed the well-known ‘regressive effect’- that formalities have 
a disproportionately increasing impact in smaller SMEs. 

Fortunately, the OECD governments realised the seriousness of the issue and have undertaken a 
variety of initiatives to reduce ‘red tape’ and alleviate its negative impact since the mid 1980’s. These 
initiatives can be categorised into five issues: 

• One-Stop Shops: Governments have been setting up offices to centralise and provide 
information about administrative regulations for businesses. Some of the one-stop shops even 
function as licensing clearing-houses or to facilitate inter-governmental co-operation. 

• Time Limits on Administrative Decision-making: Governments have also set limits on the 
time authorities take to process requests and applications. Some countries such as Spain have 
established a ‘Silence is Consent’ rule. 


36 



• Licensing Procedures: In a few cases, governments have rationalised or simplified their 
licensing procedures through in-depth reviews and reforms. 

• Technological Means to Reduce Transaction Costs (E-formalities): E-government initiatives 
have gained importance as a means of re-engineering the whole administrative system. 

• Special SME Initiatives: Governments have blended some of the above-mentioned initiatives 
into special policy packages for SMEs. 

It is important to note that not only is reducing red tape important in itself but also it is a powerful 
leverage for the government when designing the overall regulatory reform programme. Administrative 
simplification can help to cement political support of SMEs for future and more complex reform. 
Moreover, it improves public administration by enhancing the efficiency, transparency and accountability 
of the government. 
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Trevor Bull, Convenor of APEC Privatisation Forum, Office of State Enterprise & Government 
Securities, Ministry of Finance, Thailand 

APEC Privatisation Forum: Potential for Co-ordination with APEC-OECD Co-operative Initiative on 

Regulatory Reform 

The presentation first briefly introduced the APEC Privatisation Forum. Established in May 1999 
by the 6^'’ APEC Finance Ministers, the APEC Privatisation Forum aims to strengthen and enhance the 
privatisation process among member economies; to provide a forum for exchanging views on competition 
and reform policy; to provide an opportunity for member economies with relevant experience to support 
and enhance privatisation policy and initiatives in other member economies; and to encourage best practice 
corporate governance initiatives among state owned enterprises within member economies. 

The presentation then examined the format of the forum. A forum meeting is held annually, with 
experts, guest speakers and delegates themselves presenting analyses and case studies on the topics that 
reflects the priorities of the host member economy, with the forum acting as an ad hoc advisory group to 
the host economy. The emphasis is on sharing experiences and lessons learned. The forum also acts as a 
network for the senior technical level public official responsible for privatisation. The secretariat is hoping 
to model a number of strategies implemented by the OECD including the provision of research support and 
data collection and analysis on issues pertinent to privatisation among APEC member economies. The 
fomm is also attempting to initiate a program of ‘round tables’ to focus on specific issues of interest to 
smaller groups of delegates. 

The presentation then discussed the history and future directions of the forum. The inaugural 
meeting in Bangkok in 1999 considered issues of relevance to the Thai privatisation programme. It also 
produced a compendium of sound practices related to competition and regulation, which underscores 
important principles such as transparency, flexibility, predictability and accountability. The 2"^ and the 3^'^ 
APEC Privatisation Fomm discussed the issues related to Corporate Governance and Managing 
Privatisation Transactions respectively. The 2002 and 2003 PF will consider issues on Post Privatisation 
Monitoring and Social Sector Privatisation. Delegates approved the preparation of a sponsorship 
programme to make the APEC self-sufficient and to initiate some of the research projects and data 
collection and analysis that has been planned. Planning is underway to hold the first of a number of 
regional roundtables in early 2002. 

The presentation then focused on the possible co-ordination between the APEC PF and the 
APEC-OECD Co-operative Initiative on Regulatory Reform. The rationale for collaborating between the 
two networks includes the need to balance the fiscal aspects of privatisation with the restmeturing of 
markets, state enterprise corporate stmetures and regulatory regimes; the coincidence of the agenda for the 
APEC PF with the agendas of regulatory networks; and the fact that the APEC PF is already exploring 
closer co-operative links with the OECD Privatisation Network and the introduction of research programs, 
many of which will be related to utility regulation and competition regulation. There are other potential 
benefits resulting from the Cupertino such as the efficiency gains in pooling both financial and human 
resources. 

The presentation concluded by proposing some possible areas of liaison: circulate minutes and 
papers of each network to each other’s delegates; mutual invitations, when appropriate, to meetings; joint 
hosting of some events, particularly if regional round tables are seen to meet a number of needs; and joint 
initiatives in research and analysis. It was agreed that the convenor of the APEC Privatisation Forum 
would co-ordinate with the convenor of the APEC-OECD Co-operative Initiative on Regulatory Reform to 
explore possibilities for Cupertino in the future. 
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Session 2: Improving the Competition Policy Foundation for Regulatory Reform 

Panel 1: Integrating competition principles into regulatory reform programmes 

Audrey Tsyganov, Deputy Minister, Ministry for Antimonopoly Policy and Support of Entrepreneurship, 

Russian Federation 

Integration of Competition Principles into the Regulatory Reform Programmes- Russian Experience 

Creation of transparent and stable rules of realisation of economic activity, which stimulates 
development of entrepreneurship initiative, has become the major priority of the state policy in Russia. The 
structural and institutional policy of the state is aimed at formation of an open economy and the creation of 
equal conditions for all economic entities. 

The role of Russian Federation Ministry for Antimonopoly Policy and Support of 
Entrepreneurship (MAP Russia) in the sphere of protection of competition is being increased drastically. It 
takes place in several ways, including the introduction of competition rules when restmcturing 
natural monopolies and installing the new mechanisms of its regulations; activity on adjustment of the 
legislation with the aim of de-bureaucratising economic life; and the removal of administrative barriers to 
entrepreneurial activity. 

In 2001, Russia essentially moved forward in reforming the natural monopolies sector. The 
Programme on structural reforms in railway transport until 2010 and the Basic trends of reforming the 
power industry in the Russian Federation ratified. Proposals on reforming the gas industry are currently 
being elaborated. MAP Russia daily carries out an activity on monitoring the situation in natural monopoly 
branches, enforces fair behaviour by market participants, preserves non-discriminative access to the 
services of network infrastructure, and prevents abuse of dominant positions in federal and local markets. 
With a view to bringing these principles into existence, changes to the legislation are currently being 
prepared. 


MAP Russia together with the Ministry for Economic Development and Trade has elaborated the 
so-called "de-bureaucratizational set of Laws" aimed at liberalising economic life, facilitating enterprises' 
access to the market and improving state regulation. 

The Government of the Russian Federation has formed the Governmental commission on the 
elimination of administrative restrictions in entrepreneurial activity and optimisation of federal budget 
expenses for state management. The commission has very wide authority in this sphere. The participation 
in the commission' activity enables MAP Russia to influence the improvement of the state management 
system and to take part in regulatory reform. Besides, the Council on entrepreneurship under the 
Government of the Russian Federation has become an effective feed back mechanism for communicating 
with entrepreneurs. 

Although the legislation in the sphere of regulating economic activity is being perfected, Russian 
entrepreneurs still face acts of illegal practice by state power bodies. In these cases, entrepreneurs have the 
opportunity to protect their rights and interests not only in the court but in the competition authority. The 
particularity of the Russian competition legislation is the application of the legislation not only to 
commercial entities but also to bodies wielding executive power as well. MAP Russia is authorised to 
make mandatory ruling on the cessation of illegal actions and decisions that violate competition legislation. 
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Xin Hua Wei, Deputy Director, Department of Policies, Laws, and Regulations, State Economic and 

Trade Commission, China 

The Competition Policy and Administrative Monopoly in China 

Compared with the economic monopoly of western industrial countries, the dominant form of 
monopoly in China is an administrative monopoly, which is a continuity of the state monopoly under the 
planned economy regime. On the other hand, with structural reform and rapid economic growth, many 
economic monopolies have come into being as a result of market competition. The coexistence of 
economic and administrative monopoly, therefore, forms the uniqueness of China’s economic situation. 

Nonetheless, the main barrier to competition and efficient functioning of the market economy at 
this stage, is the administrative monopoly. Abuse of market power by administrative monopolies in China 
mainly takes the form of local protectionism of municipal governments; prevention of market entry and the 
fixing of monopoly prices and mandatory trade by monopoly companies with administrative power. 

There are three main reasons for the existence of an administrative monopoly. The first and 
foremost reason is structural or institutional. China is still a transitional economy and its market system is 
in its early stages. Under the previous planned economic system, every activity of the enterprise was 
administered by the state. The relationship between the state and enterprises has not yet been completely 
transformed or optimised. The ongoing administrative reform also leads to some confusion or duplication 
among different government agencies. Local protectionism, on the other hand, derives directly from the 
current profit-sharing relationship between the central government and the provinces. As the local 
governments can retain the revenue that remains after turning in a certain amount of their revenue to the 
central government, they have a strong incentive to engage in municipal monopoly and maximise their 
independent revenue. The second factor is that China does not have a comprehensive anti-monopoly law. 
The current legal framework governing competition is fragmented and over-simplistic. There is also a lack 
of a central authority body to promote and enforce competition. Lastly, there is a lack of awareness of the 
importance of fair competition among enterprises and the public at large. 

There are therefore several important things China should do to tackle this issue. Firstly, the 
government should accelerate structural and administrative reform. The challenge here is to transform 
government’s function and to rationalise and clarify the relationship between government and enterprises. 
The second task is to improve the legal framework in terms of competition law. The first Anti-monopoly 
Law of China was drafted in May 2001 and China is now in the process of finalising and discussing the 
law. The law contains special stipulations on administrative monopoly. Lastly, the education and 
mobilisation of the public about fair competition and antimonopoly is important in determining the success 
of the reform. China is now implementing its fourth ‘five-year plan’ of law education of the population. 
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Rory McLeod, Manager, Competition Policy, Competition and Enterprise Branch, Ministry of Economic 

Development, New Zealand 

Integrating Competition Principles into Regulatory Reform Programmes 

In New Zealand, the importance of integrating competition principles into regulatory reform 
programmes is well understood. There is bipartisan political support for the fundamentals of competition 
policy and law. The key advocates for the application of sound competition principles are government 
ministers themselves. Core government departments dealing with competition policy (such as MED and 
the Treasury) are generally closely involved with specific exercises in regulatory reform. Key regulatory 
agencies also have a strong appreciation of the importance of competition principles. 

New Zealand has preferred this approach because it is seen to “internalise” the competition 
advocacy function and provide a culture where the importance of applying sound competition principles is 
recognised throughout the government system. At the same time, it is important that a well resourced 
enforcement agency is provided for. In New Zealand, the Commerce Commission is responsible for 
enforcing competition law. 


APEC and OECD Principles 

New Zealand attaches a high importance to both the APEC and OECD principles on competition 
policy and regulatory reform. These have helped to clarify the issues involved and to cement political 
support for the application of sound competition principles to individual areas of regulation. While the 
principles have some differences in emphasis, their underlying framework is the same with a focus on 
comprehensiveness, non-discrimination and transparency. The APEC Principles tend to take a “high level” 
approach and are particularly strong in the area of comprehensiveness. The OECD Principles provide a 
more practical focus which is of particular use to regulators. 

Specific Examples 

The bulk of this contribution is devoted to outlining the lessons learnt from refonn efforts in two 
key sectors for New Zealand - dairy and electricity. Until recently, these sectors could be seen as sitting 
outside New Zealand’s core competition framework. 

The electricity reforms have been criticised because they have not rapidly delivered the benefits 
expected by consumers. At the same time, they are generally seen as sound by the industry and by the 
Government. The experience with them has demonstrated the importance of allowing for adequate time to 
see the process of competition develop. It would also have been helpful if a pre-existing subsidy from 
industry to consumers could have been made more explicit at the outset. 

The dairy experience demonstrated the importance of seizing opportunities for reform when these 
present themselves. While the regulatory regime agreed to was not “first best” from a policy point of view, 
it was a significant improvement on the status quo. In the development of a “second best” option, the 
application of sound competition principles proved more important than ever. 
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Armando Caceres, Chief of the Sectoral Reform Co-ordination Program, Ministry of Economics and 
Finance and former Convenor of the Competition Policy and Deregulation Group (CPDG), Pern 

Competition Advocacy and Regulatory Reform Programmes: The Experience of the APEC Economies 

How competition authorities can develop an effective advocacy role in the regulatory reform 
programmes of the APEC and OECD economies? 

The OECD Report on Regulatory Reform (1997) and the Roundtable on Relations between 
Regulators and Competition Authorities (1998) propose five areas for competition and regulatory 
authorities to co-ordinate efforts in order to promote a more competitive environment: I), ensuring non 
discriminatory access to necessary inputs and essential facilities, IT), controlling other anti-competitive 
behaviour and reviewing mergers, ITT), implementing sound technical regulations, TV), developing efficient 
economic regulatory frameworks, and V). elaborating periodical reviews of sector specific competition 
laws and regulations. To perform these tasks strong links need to be developed between competition and 
regulatory authorities. 

Several APEC fora have been working along these lines, joining efforts of competition and 
regulatory authorities, especially after the Asian economic crisis. The crisis showed that a necessary 
condition for private sector involvement in economic infrastructure projects was the development of sound 
structures and predictable regulatory regimes. These efforts are compatible with the Trade, Investment, 
Liberalisation and Facilitation (TILF) Guidelines of the Osaka Action Agenda (OAA) and the Principles to 
Enhance Competition and Regulatory Reform approved by the APEC Leaders in Auckland (1999). These 
principles consider the competition dimension to all policymaking applied to goods and services 
(comprehensiveness principle), implemented through market access, consistent application of policies and 
rules, transparency of policy objectives and co-operation between regulatory and competition agencies. 

Among the work developed by different APEC fora reporting to the Committee on Trade and 
Investment (CTI), the Subcommittee on Ecotech (ESC) and the Sectoral Working Groups, it is important to 
take into account the following approaches: 

• The Group on Economic Infrastructure (GEI) of the ESC has considered key best practices in 
power, water supply, roads, port sector and airports, with particular implications for the 
analysis of economic regulation and competition policies. 

• The Group of Services (GOS) of the CTI, has identified measures affecting trade and 
investment in service sectors such as telecommunication services, tourism services, financial 
services and distribution services, through a process of case presentation and consultations 
with the Competition Policy and Deregulation Group (CPDG). 

• The Market Access Group (MAG) of the CTI is developing a Best Practice Report based on 
case studies in regulatory and administrative reform. 

• The Transportation Working Group (TPT-WG) has a steering committee covering the area of 
more competitive transportation industry (including infrastructure). This committee has 
applied a Transparency Exercise Questionnaire, that considered a special chapter on the 
scope of application of competition or anti-trust laws and regulations to the maritime 
transport sector. 
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• The Teiecommunications Working Group (TEL), finalised the APEC Framework for 
Telecommunications Interconnection, a resource for use by businesses and policy-makers to 
support secure and competitive supplies of services. 

These are different but complementary approaches to competition advocacy that emphasise the 
analysis of market access and entry barriers. Still, much work needs to be undertaken on the consistency of 
sectoral and competition policy approaches, co-ordination and information links among APEC fora (to 
prevent duplication of efforts) and interactions among economic regulation, technical regulation and 
competition policy problems. 

Two additional lines of work that complement the previous efforts and need to be addressed are 
the design of competition and regulatory agencies and the link with consumer protection agencies: 

• Regulatory and competition agencies confront the demands of and pressure from the different 
interest groups and the transaction costs implicit in this negotiation influence the outcome of 
the regulatory process. These factors have to be considered for the optimal design of the 
organisation of competition and regulatory agencies. 

• Consumer interests, especially in the area of standards and conformance where a Guide to 
Good Regulatory Practices has been developed by the SCSC, need to be incorporated in the 
competition and regulatory reform programmes agenda. 
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Joseph Seon Hur, Director General, Competition Policy Bureau, Korea Fair Trade Commission 
Advocacy Role of the Korea Fair Trade Commission in Regulatory Reform 

Korea’s regulatory reform programme is unique in terms of its process, institutional arrangement 
and outcome. Apart from the joint effort of businesses, consumers and academia, this uniqueness can also 
be explained by the pivotal role played by the Korea Fair Trade Commission (KFTC) in reforming anti- 
competitive regulation and advocating competition. 

Korea’s regulatory reform programme started in the early 1980s but the initial stage was not a 
success. The fundamental reason is that regulatory reform was administered by line ministries, which are 
intertwined with industries and highly susceptible to capture. It was only after the KFTC, which is 
relatively independent and has the adequate expertise, took charge of designing the reform scheme that the 
reform effort turned out to be fruitful. 

The KFTC, as the competition authority, aimed at promoting competition by remedying market 
failures. Having realised that such an approach alone is not sufficient, the KFTC mandate has extended to 
regulatory reform, privatisation of Stated Owned Enterprises (SOEs) and informing policy making process 
from a pro-competition perspective. 

To assure effective competition advocacy, the KFTC not only has the right authority and 
expertise, but it is also able to take part in the government decision-making process in a timely fashion. 
This takes place through two important institutional arrangements. The first one concerns consultation in 
the legislation making process. The Monopoly Regulation and Fair Trade Act requires that line ministries 
conduct consultation with the KFTC on whether the proposed legislation contains any anti-competitive 
clauses. Furthermore, the KFTC is able to influence policy-making procedures through cabinet meetings 
since in 1994 it gained the status of a central administrative agency reporting directly to the Prime 
Minister’s Office. Secondly, the KFTC established an internal organisation called the ‘Committee on 
Economic Regulatory Reform’, which has been reviewing all economic regulations that have a potential 
impact on the market. The Committee was thereafter incorporated in the Prime Minister’s Office and the 
KFTC continues to play an important role as a standing commissioner. 

The KFTC plays an important role in the SOEs privatisation. In the ‘ Committee on Privatisation 
of SOEs’, the KFTC performs a competition advocacy role from the stage of privatisation policy 
designing. KFTC’s experience in the privatisation of SOEs has demonstrated the desirability of having a 
competition authority intervene at an early stage of the decision-making process on privatisation and the 
importance of securing transparency and vertical separation during the process. 

There are several important policy implications and lessons to be learnt from Korea’s experience 
in integrating competition principles into regulatory reform programmes. Firstly, the regulatory reform 
agency must be relatively independent of the interest groups. Existing sectoral regulatory bodies have 
strong incentives to resist the deregulation of their own regulations. Secondly, it is critical to confer full 
authority to competition agencies to allow them to serve as effective competition advocates. Thirdly, the 
regulatory reform body should continuously develop its own deregulation logic to secure its regulating 
powers. Lastly, the regulatory reform effort must be backed up by political support from the highest level. 
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Panel 2: Pro-competition restructuring of public utilities 
Pablo Serra, University of Chile, Chile 
How Chile’s Antitrust Institutions Have Dealt with Bottlenecks 

One trait that infrastructure-based sectors have in common with each other, though this may also 
be common to other sectors as well, is that certain competitive segments coexist with other segments that 
constitute a natural monopoly. Firms that take part in the competitive segment usually need to have access 
to the monopolistic segments, which are known as bottlenecks or essential facilities, in order to reach their 
clientele. In such situations, regulations usually provide for open access to bottlenecks and set the price of 
this access. Nonetheless, if the monopoly is vertically integrated into non-regulated segments, it may have 
an incentive to provide poor quality service to its competitors. The possible anti-competitive effects of 
non-price discrimination by the integrated monopoly, a practice also known as sabotage, is of particular 
consequence in Chile because the policy has been to introduce competition wherever possible and to 
regulate only non-competitive segments of industry. 

Over the last few years, a topic of debate that has come to the fore is whether the owner of an 
essential facility has incentive enough to sabotage its rivals in the competitive segment. It must also be 
bom in mind, however, that sabotage is not the only risk to competition when an essential facility is 
vertically integrated. In fact, competition may also be adversely affected by: 

• Asymmetric information. The integrated company knows the customers of its rivals. 

• Strategic advantage. The integrated company knows its rivals' plans, 

• Cost transfer. Integrated monopolies attempt to raise regulated rates by artificially 
transferring costs from non regulated services to regulated services. 

• Rate of the essential input exceeding the marginal cost. In this instance, the integrated 
company has incentives to charge a lower price for the non-regulated service than what it 
would if the company weren't integrated. 

Vertical integration came to be accepted by the Chilean antitrust commissions, as long as the 
integrated monopoly provided the competitive service through a subsidiary with an exclusive or single line 
of business. Additionally, requirements were set to provide for greater transparency in reporting of 
information to make it more difficult for integrated monopolies to gain any strategic advantages that may 
have been gained otherwise. Over the last few years, the antitrust institutions have adopted a more drastic 
position with regard to vertical integration, recommending restrictions in this area. 

Antitrust legislation in Chile is very general and, therefore, the rulings of the antitrust 
commissions have been essential to establish a public economic order. Nevertheless, the lack of a clear 
definition regarding the legal authority of the commissions to regulate market structures has given rise, in 
most instances of vertical disintegration, to debate focusing on the powers of the commissions and not on 
the true merits or substance of the measure. The current tendency, nonetheless, is leaning towards 
recognising the power of the antitrust commissions to establish structural regulations, following a legal 
proceeding with introduction of factual evidence and with ample opportunity for the defendant to mount a 
defence. 
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Tetsuzo Yamamoto, Waseda University, Japan 
Regulatory Reform in Japan 

The presentation firstly introduces the background of regulatory reform in Japan. Since the early 
90 ’s, the Japanese economy has been in stagnation. The bubble economy collapsed and neither fiscal nor 
monetary policies were effective in boosting domestic demand or restore prosperity. Two important 
reasons contribute to the lost efficiency of the Japanese economy: the traditional industrial policy has lost 
its effectiveness in the face of increasingly intensified globalisation and liberahsation; existing regulatory 
regime hampered entrepreneurship and private sector development. The Hosokawa administration initiated 
deregulation programmes in 1993 and successive administrations thereafter further developed a series of 
ambitious regulatory reform undertakings. This development not only corresponds to external factors such 
as market opening pressures from the US and the EU but also corresponds to more important internal 
factors including the need to adjust to a consumer-oriented economy instead of a producer-oriented one, 
the increasing administrative burden on the government budget, and the pressure from the business world 
to reduce regulatory burden. 

The presentation then examines the achievements and challenges of Japan’s regulatory reform 
programmes. The Deregulation Committee was established in 1993 to administer regulatory reform 
programmes. Since then, some important achievements were made. First, the Administrative Procedure Act 
was amended. In particular, the introduction of a public comment procedure- ‘notes and comment 
process’- and reform of the notorious ‘administration of guidance’ are important to enhance transparency 
and accountability during decision-making processes. Secondly, the mandate of the Regulatory Reform 
Council, formerly the Deregulation Committee, has been strengthened. The Council has adopted a 
‘comprehensive or cross-sectoral’ approach to regulatory reform compared to the former ‘step by step’ or 
‘item by item’ approach. Under this approach, regulations in many areas have been identified for periodical 
review and ministries are required to carry on regulatory impact analysis. Lastly, with regard to trade and 
investment, important reforms include deregulation of oil import requirements; abolishment of the Large 
Scale Retail Store Act; and establishment of the Office of Trade and Investment Ombudsman (OTO) to 
handle complaints concerning trade and investment access. However, some important elements are still 
missing in the current regulatory regime, among which are the lack of independence of regulatory bodies; 
the lack of a central regulatory registry system; and the limited private participation and feedback. The 
government needs to make a greater effort to incorporate the regulatory principles recommended by the 
OECD into its regulatory practice. 

The presentation concludes by examining the reform of two public utility sectors as case studies: 
the electricity and telecommunications markets. In the electricity market, the liberalisation process started 
in the mid 90’s with a view to reduce electricity prices to international levels by 2001. Since then, the 
government liberalised entry rules for independent power reducers (IPPs); it introduced a yardstick 
regulation to promote competition and followed the recommendation of the Committee on Basic Policy of 
Electric Utility Industry Council to partially hberalise retail supply. However, in order to achieve the 
policy goal, further liberalisation will be needed. The government may also need to consider vertical 
separation of the utilities and the establishment of an independent regulatory body. Compared to the 
electricity market, the deregulation of the telecommunications market has seen greater success. Further 
effort needs to be directed in structural separation and the co-ordination between the Fair Trade 
Commission (FTC)-the general competition authority- and the Ministry of Telecommunications and Post 
Office (MPT) to promote competition. There is a general need to strengthen the FTC’s competition 
enforcement role in utility sectors. 
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Cindy R. Alexander, Economist, US Department of Justice, USA 
Restructuring Electric Utility Ownership: Lessons from California 


In 1996, California’s electric utility industry was subjected to reforms that by 1999 were having 
strong perverse effects on prices and availability. The popular press has tended to blame “deregulation.” 
Yet this presentation makes two facts clear. First, California did not deregulate its electric utilities, but 
instead changed the form of regulation, instituting changes not previously attempted elsewhere. Second, 
other factors contributed to the ten-fold increase in wholesale electricity prices, and the rolling blackouts 
and elevated retail electricity prices that consumers later observed. Some of this was simply bad luck for 
regulators. Surprising strong economic growth in California caused an unexpected increase in the demand 
for electricity. Bad weather added to the growth in demand, while causing an unexpected decline in supply. 
The price of inputs to electricity generation also grew, and this put further upward pressure on price. Some 
of this has been ascribed to poor regulatory design. For example, regulatory price ceilings initially 
sheltered consumers from the effects of high wholesale prices, and hampered the market’s ability to 
respond to the unforeseen shifts in supply and demand. Difficulties co-ordinating electricity transmission 
and generation under the new regulatory regime further exacerbated the problems. 

This presentation reviews the events that surrounded restructuring of California’s electric utility 
industry. It highlights lessons from that experience from an economic perspective, and in a way that 
beneficially informs others who may contemplate reforms elsewhere. California’s experience was 
dramatic. The conditions under which its reforms occurred, and the outcome, are unlikely to recur 
anywhere. Yet California’s experience highlights unique features of electricity markets that future 
reformers will want to take into account. One of these is the critical relationship that exists between 
electricity generation and transmission. California’s experience also shows how unanticipated events can 
shape how the market responds to regulatory reform - and how the flexibility, or sensitivity, of 
government, industry and consumers to such unforeseen events can exaggerate or temper whatever adverse 
effects might otherwise arise. The first part of this presentation addresses why California sought to 
restmeture its electric power industry. The presentation then outlines key elements of the restructuring plan 
and its apparent objectives. It then reviews some of the explanations that have been offered for this unusual 
failure in regulatory reform, and concludes with a discussion of general lessons for the future. 
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David Parker, Competition Law and Policy, OECD Secretariat (Reviewed) 

OECD Perspective On Competition Policy and Regulatory Reform in the Electricity Sector 

This presentation is meant to provide a strategic map of reform in infrastructure industries 
especially in the electricity industry by drawing on the experience of the OECD countries in restructuring 
network industries. 

The presentation first briefly introduced the three key issues in the reform of infrastructure 
industries. First, the government has to decide on policy choices between the industry structure and the 
industry regulation. The key message is that it is crucial to decide at the outset on structural reforms and 
market design. The second message is that the regulation of network industries is technically difficult and 
that heavy regulation of a competitively poor structure is a poor policy choice compared with lighter 
regulation of an inherently competitive structure. Decisions regarding a number of elements of reform must 
be made coherently because the design of each element affects the feasible and desirable designs of the 
others. The core regulatory task in the reform of network industries is to regulate natural monopolies, for 
which two elements are important: access and pricing regulations; and system operation. The third and last 
issue is the control of market powers. Creating a competitive wholesale electricity markets is difficult and 
the regulatory framework for such markets needs to be built-they do not evolve naturally. It is also 
essential to install right incentives for investment. 

The presentation then turned to develop these issues in detail. Structural separation is essential to 
the structural reform and the overall regulatory framework. The first issue to keep in mind is to avoid 
privatisation trap. Some countries have privatised monopolies due to revenue consideration and have done 
this with excess haste. However, once the monopoly is privatised, it is much harder to impose structural 
solutions later on. Secondly, in designing vertical and horizontal separation, it is important to take account 
of the costs, which include the loss of economies of scope in vertically integrated firms and to ensure that 
the regulatory framework for the separated industry recreates the co-ordination incentives inherent in these 
economies of scope. Thirdly, the success of structural reforms, to a large extent, depends on the 
functionality of the overall legal framework. 

In terms of institutional issues, it is essential that the reform programme build in mechanisms to 
implement a transition to the liberalised market and to address the emergence of unforeseen problems or 
market failures in a timely manner. In addition, the interface of sectoral regulation with competition law is 
vital. Regulation does not go away unless it is made to. 

Several elements are integral to natural monopoly regulation: there should be regulations 
ensuring non-discriminatory access to infrastructure services; pricing of final supply should be regulated 
until competition is installed; creating the right incentives for investment is a future challenge. System 
operation and balancing is the core natural monopoly, which has some inherent command and control 
elements. The interface of this core command and control mechanism with surrounding competitive 
markets is a key element of regulatory design that impacts directly on the performance of the industries. 

In conclusion, comprehensiveness matters in restmeturing infrastructure industries. Partial 
reform, incomplete and internally inconsistent reform should be avoided. 
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Panel 3: Creating effective regulators for public utilities 


Michael Cosgrave, General Manager, Telecommunications Group, Australian Competition & Consumer, 

Australia 

Creating Effective Regulators for Public Utilities 

A large and growing number of both OECD and APEC Members are undertaking major reforms 
aimed at narrowing the scope of economic regulation and ensuring that regulations better serve public 
interests. 


Introducing competition in sectors previously dominated by state owned or heavily regulated 
vertically integrated firms and protecting consumers from supracompetitive pricing are difficult tasks, 
requiring a very broad range of expertise and experience. In addition to dealing with issues such as 
structural, stranded cost and universal service obligations, there are typically four tasks that need careful 
attention during and after the transition from government ownership or heavy regulation to greater reliance 
on market forces: 

1. Competition protection - controlling anti -competitive conduct and mergers. One key question 
here is the decision between having a general, economy-wide competition regime versus 
industry specific competition regulation. 

2. Access regulation - ensuring non-discriminatory access to necessary inputs, especially 
network infrastructures. 

3. Economic regulation - adopting cost based measures to control monopoly pricing. One of the 
main issues arising for debate under this issue is whether to adopt an integrated regulatory 
structure versus the separate administration of technical, economic and competition 
regulation. 

4. Technical regulation - setting and monitoring standards so as to assure compatibility and to 
address privacy, safety, and environmental protection concerns. 

The paper introduces a set of Principles of Best Practice Utility Regulation that can serve as a 
checklist for the development and implementation of new regulatory frameworks. The nine ‘best practice’ 
principles are: communication; consultation; consistency; predictability; flexibility; independence; 
effectiveness and efficiency; accountability; and transparency. The nine principles need to be considered as 
a ‘package’ and the objective of maximising public benefit should be kept in mind when competing 
priorities are considered. 

The paper then discusses the regulatory framework that has been established in Australia, where 
a general competition law - the Trade Practices Act 1974 (TPA)- applies to all industry sectors and 
participants. The Act is administered by a single independent statutory regulator - the Australian 
Competition and Consumer Commission (ACCC). The ACCC also performs several important economic 
regulatory functions. On the other hand, most significant economic issues and technical regulation are 
administered by industry specific regulators or more general government regulators. 

The paper concludes by examining in detail as a case study example regulation in the 
telecommunications industry in Australia. With the introduction of full and open telecommunication 
competition in Australia in July 1997, telecommunications was brought within the reach of the general 
anticompetitive conduct provisions of the TPA. While the technical and licensing issues are left to the 
Australian Communications Authority (ACA), the ACCC administers the industry specific competition 
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provisions under the TPA, Since the reform, seventy new carriers entered the telecommunications market 
and offer competing services. 
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Scott Jacobs, Managing Partner, Jacobs and Associates, USA 

Regulatory Reform in Utility Sectors: Designing Regulatory Institutions in Developing Countries 

In reform of utility sectors, much attention is paid to the issue of the so-called independent 
regulator. The reasons for setting up these bodies — to shield market interventions from political 
interference and to improve transparency, expertise, stability and commitment to optimal long-run policy 
— are well known. There is little doubt that, compared to regulatory functions embedded in line ministries 
without clear mandates for consumer welfare, autonomous regulators are an improvement. It is telling that 
the impacts of market-opening have been greatest in precisely the sectors - financial services and 
telecommunications - where independent regulators are most prevalent, though the causality is not clear. 
But independent regulators have not resolved many serious regulatory failures, and, particularly in 
developing countries, they have created new potential problems that have not been adequately assessed. 
These include: 

• Independent regulators can reduce political will for real reform if governments believe that 
an independent regulator can substitute for structural change in privatised monopolies. 

• The risk of costly institutional rigidities increases as regulators proliferate. The risk is that 
regulators, whether independent or ministerial, will regulate too much for too long, and so 
hamper rather than aid the development of competition. 

• Sector-specific regulators can slow the larger adjustment of the sector, and lose potential 
gains to economic growth and consumer welfare. Regulators can inhibit sectoral 
convergence, and the benefits of comprehensive and multi-sectoral reforms can be lost. 

• The risk of capture can be high. The risk of capture does not seem to materially change when 
regulation is moved from line ministries to independent bodies. 

• Fragmented competition policy will distort economic development. Fragmentation of 
competition principles across the economy has produced conflict and confusion in some 
sectors in some countries. 

• Independence can create governance problems with democratic accountability. Good 
regulation is not just about finding the right technical solution, but about placing that solution 
within a larger policy, economic, and social environment in which it can function. The term 
“independent” is unfortunate, since no regulatory agency is truly independent from the 
governing system. If independence is poorly designed, the regulator can seem non- 
accountable, and outside of essential controls of the democratic system. 

An over-emphasis in the reform program on the independent regulator itself would be a mistake. 
Autonomous regulators are not a panacea, and governments tend to rely too much on under-equipped and 
unsupported independent regulators to carry out tasks that are beyond their capacities. What is needed is a 
larger system approach to institutional redesign, since a regulatory regime is an interdependent system. The 
task of establishing a market-oriented regulatory regime should include all institutions with significant 
influence on policy design and implementation. This would help avoid unhealthy focus on single 
components of the system, to the exclusion of others. 

Reformers should adopt the concept that independence is the result of a well-designed mix of 
incentives, authorities, and procedures involving a range of actors. No single aspect of autonomy should be 
the litmus test for success. Rather, the key question is whether the checks and balances built into the 
overall system are sufficient to prevent capture and bias in decision-making contrary to the core mission of 
long-run consumer welfare. This question of the right checks and balances can be answered only if we take 
into account the larger system in which the autonomous regulator operates. Institutional design, 
accountability, and transparency should be designed to work in an integrated fashion in the specific 
national context. 
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Bernard Phillips, Head of Division, Competition Law and Policy, OECD Secretariat 
Competition Authorities and Independent Regulators 

In the process of regulatory reform, governments must not only decide market structure and 
scope of regulation but also the chvision of responsibilities among government authorities. There is no 
single ‘right way’ to do this but there is a general model used by most countries with some variations 
around that model. 

The Competition Authority 

Responsibility for the protection of competition should rest with the general competition 
authority. The main tasks under this general mandate are the enforcement of competition law in all sectors 
of the economy and competition advocacy before the government for regulatory reform. 

Competition law enforcement includes as a minimum the control of anti -competitive agreements, 
particularly ‘hard core’ cartel agreements among competing firms, control of anti-competitive mergers and 
control of abuse of a dominant position. These law enforcement powers should apply to all firms, private 
or state-owned, in all sectors of the economy. In transition economies, it is particularly helpful for the 
competition authority to have the power to overturn anti-competitive actions by government bodies 
themselves. 

Effective competition advocacy includes the promotion of sound regulation in each sector of the 
economy. In sectors with a natural monopoly component such as network infrastmeture industries, this 
often includes recommending the stmctural separation of the natural monopoly component from the 
potentially competitive sectors. Effective advocacy implies that the competition authority is given the 
opportunity and authority to review and comment on existing and proposed laws and regulations. 

The Regulatory Authority 

Roles usually reserved for regulatory authorities include technical, economic and market access 
regulation. Technical regulation involves on-going monitoring and requires sector-specific expertise. 
Examples of technical regulation include ensuring the safety of all modes of transportation and managing 
the telecommunications spectmm. Economic regulation includes the use of cost-based measures to control 
monopoly pricing in sectors where there is substantial and long-lasting market power. Examples include 
the cost of gas, electricity and fixed-line telephony service sold to final consumers in markets not yet 
liberalised and where competition is not yet effective. Market access regulation includes ensuring non- 
discriminatory access to necessary infrastmeture such as the electricity and gas transmission networks, gas 
storage facilities, ports, airports, and in some countries, rail track. Access regulation includes setting the 
price of access and ensuring its quality. 

Some Important Variation on these Models 

In a few countries, sector specific regulators have been assigned tasks normally reserved for the 
competition authority. This is the case in the United States with regard to the transportation authority, 
which is in primary charge of review of railroad mergers, and in the United Kingdom with regard to 
several sectors. While it may be too soon to make broad judgements about the UK, the experience in the 
US has demonstrated that merger control by regulatory bodies is problematic. For instance, in rail 
transportation, the transportation authority permitted a merger despite the concern of the competition 
authority, and the problems foreseen by the competition authority arose following the merger. 
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In Mexico, on the other hand, the competition authority, which was created prior to many of the 
sector-specific regulators, was given important functions as a ‘gatekeeper’ for sector regulation and in the 
privatisation process. In some other countries such as Russia and Australia, sector-specific regulation has 
been lodged in the competition authority. 

In conclusion, two most important issues need to be kept in mind in designing regulatory and 
competition framework. One is that sectors are dynamic and the desirable scope of regulation changes 
through time. There is, therefore, an ongoing need to review the interface between competition and 
regulation. Secondly, regulation doesn’t withdraw unless mechanisms are designed into the framework to 
make that happen. Competition agency needs to be involved in threshold decisions about whether to 
continue to regulate or leave it to competition law instead. 
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APPENDIX I: FULL TEXT PRESENTATIONS 


ADELARDO C. ABLES, DEPARTMENT OF FINANCE, PHILIPPINES 

MAKING PHILIPPINE CUSTOMS SERVICES E-READY’ 

The raft of regulatory reforms in the Philippines gained momentum in 1992 following the 
ascendance of the Ramos administration. Market-oriented policies started in the telecommunications 
sector, then through the banking, shipping, and transport sectors. One of the more interesting challenges 
was the reform process initiated at the Bureau of Customs in 1993. In a 1990 poll of business opinion, the 
Bureau of Customs was regarded as the most corrupt government agency in the Philippines. About 74% 
respondents expressed serious alarm on the state of affairs. The Bureau’s margin of satisfaction was then 
negative 49%. Losses in taxes and duties were estimated to reach US$40 million annually from the 
operations of the customs-bonded warehouse alone. 

Prior to reforms, the collection system was so inefficient that Customs cashiers can pocket 
collections, and check payments can be diverted to other accounts. The process of clearing shipments 
involved 92 steps, over 40 signatures using 30 documents in triplicates that are logged in about 20 
logbooks. Release of cargo took 6-8 days; all shipments have to be examined exposing them to pilferage. 

Paper documents such as Order of Payments, Official Receipts, Bank Payments have to be 
processed manually. Bank transmittal of proof of payments of duties and taxes to BOC was slow and 
fraud-prone. The process of verifying the bank transmittal of payments to the national treasury took four 
months. In general the whole process was so prone to graft and corruption. 

If the government were to put its house in order, then there would be no better place to begin than 
the agency that has become the icon of everything that is wrong with government, that is, the Bureau of 
Customs. Thus, the liberal and reform-oriented Ramos administration lost no time in identifying the 
sources of corruption and designing a system that will not only reduce the opportunities for corruption, but 
will also help facilitate trade and commerce. 

The main components of Customs reforms were put in place in 1993, less than a year since 
Ramos assumed office. The reforms were designed to address, among others, two major problems: (i) 
Unsecured Collection/Payment System; and, (ii) Delays in Releases of shipments 

Underlying these objectives is the need to address the endemic corruption in the Bureau. The 
project costs USS27M and involved a number of agencies including the World Bank which lent $19M for 
the acquisition of: (i) ASYCUDA or the Automated System for Customs Data Management, a software 
from UNCTAD; (ii) the contract for a Systems Integrator and (hi) the facility for the training of 2 500 
personnel. 

1 . The reform process 

The philosophy behind the reform was that corruption can be checked by reducing the rewards 
and opportunities for corrupt practices, while simultaneously heightening the risk of engaging in such 
practices. The strategy employed was first, to automate about four-fifths of the customs transactions; and 
second, to reposition controls where they can be most effective. 


I. Paper presented at the First Workshop of the APEC-OECD Co-operative Initiative on Regulatory Reform, 19-20 

September 2001, Jianguo Garden Hotel, Beijing, China. 
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Technically, the reform required installing remote electronic lodgement facilities to enable 
traders/businessmen to transact with the Bureau of Customs from remote stations. The computerisation 
would reduce the paper transactions and eliminate the physical handling of cash by the Customs personnel. 
Some of the Custom’s operations have to be privatised. Rules have to be rewritten so they can be made 
clear and simple. 

The heart of the reform process is the ACOS or the Automated Customs Operating System. The 
critical components of this system are the Selectivity System, the Payment System and the Release System. 
ACOS transforms the Customs operations from manual to automatic, from paper-based to electronic- 
based, from face-to-face transaction to remote lodgement. 

The Selectivity System has to be adopted due to the difficulty of conducting 100% inspection that 
would certainly result in delays, port congestion and higher transaction costs. The Selectivity System 
involves risk assessment of shipments and their classification according to the degree of risks. Green lanes 
are designated for low risk shipments where Customs intervention is to be limited to automated 
computation and collection of duties and tax payments. Yellow lane shipments involves document 
verification, while Red lane shipments require 100% inspection. 

Project Abstract Secure (PAS) refers to the electronic payment/collection system. Its main 
features include encryption and decryption technology, and transmission of payments data across secured 
lines. In brief, the system mandates payments through authorised agent banks that eschews human 
discretion and contact. PAS prevents spurious payments, diversion of checks and minimises graft by 
eliminating sensitive stations. To make the system work, it requires the co-operation of the Central Bank, 
the Bankers Association of the Philippines and the Customs Bureau. An important goal is to ensure the 
remittance of payments to the National Treasury in order to remove the 4-month reconciliation backlog. 
This would also mean freeing personnel for more value-added activities such as system audits. 

The On-Line Release System is an electronic, paperless and fully automated procedure for 
issuing cargo release authority. It links the declaration, selectivity and collection system modules. 
Transactions that are low risks can be released in a matter of hours. 

One serious problem that the Customs bureau was unable to address in the past was that cargo 
being moved from the port to a Customs area can be diverted and/or pilfered to evade tax payment. To 
resolve the problem, Global Positioning System (GPS) is used to track containerised cargo as it moves 
from the port to another customs area. The system uses satellite to pinpoint the location of the shipment 
within 5-meter perimeter accuracy. This ensures that the cargo is not diverted from its intended destination. 


2. Results of the Reform, 1998 

What were the outcomes of the reform? No doubt, the simplification of regulations and processes 
resulted in significant efficiency gains. Signatures required to release a cargo from the port were reduced 
from 92 to 5. This entails replacing about 30 documents with a Single Administrative Document. The 
offshoot is a remarkable contraction of the period for processing a cargo - from 8 days to about 2 hours. 
The Selectivity System minimised the inspection requirement to a select alerted shipments. The 
verification of bank remittances to the National Treasury which used to take 4 months, was reduced to 10 
days. Similarly, payments of import taxes and duties to the banks can be verified real-time, while it took 
about 2 to 3 days to do the same before the reform. At the height of the reform, about 95% of the 
transactions were allowed to pass through the green lane. 
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3. 


Current Status 


Unfortunately, reforms at one layer of the bureaucracy are difficult to sustain if support from the 
top is lacking. It is the case in the Philippines that each administration has its own agenda; as such 
programs and reforms initiated by past administrations vanish with their initiators. The reforms in the 
Customs bureau are being threatened with the same fate as the others. 

In the last 3 years, the Philippines had experienced a change in leadership twice, the first through 
the electoral process in 1998, and another through a people power movement in 2001. It is well known that 
a major factor that animated the Filipino people to topple the previous administration was rampant 
corruption from the highest to the lowest level of the bureaucracy. 

In 1998, when the Estrada government came in power, the Customs leadership was revamped. 
The physical infrastmcture of ACOS remained, but the system was rendered ineffective. After almost three 
years of changeover, the private sector has raised alarm on the apparent slackening of controls. Green lane 
transactions decreased to 37% as of three weeks ago. Intelligence reports indicate the high probability that 
the integrity of the data entry system and post-entry audit have been dodged. Consequently, there are now 
on-going debates on the prudence of terminating the Pre-shipment Inspection Scheme that expedited the 
processing of transactions in the past, amidst suspicion that the system has been debased. 

With its commitment to transparency and good governance, the present Macapagal-Arroyo 
government has vowed to institute reforms in agencies widely perceived to be graft-ridden, including the 
Customs bureau. The Department of Finance, which has oversight on the bureau, responded to this policy 
direction, and also to the proddings of the private sector, by taking a number of measures to put reform 
back on track. One such measure is the organisation of an Import Classification Monitoring and Review 
Board (ICMRB) that will check on the workings of the system. Specifically, the plan is for ICMRB to set 
up a parallel window in the Selectivity System where the private sector can input intelligence to make the 
system more robust. This simply means that the ICMRB can override a green lane flag of the Customs 
Bureau with a red flag from the Finance Department should there be intelligence information - some of 
which is expected to come from the private sector — about possible anomaly in the transaction. 

Moreover, the Finance Department has instituted measures to strengthen the Post-Entry Audit 
where previously cleared shipments would be subjected to future examination to verify the veracity of 
transactions. Following some breach in the Selectivity System, the private sector has become more vigilant 
by closely monitoring shipments and conducting regular dialogues with the Customs Bureau. 


4. Lessons Learned 

Good governance has been a continuing challenge for successive administrations in the 
Philippines. That it has remained so, owes not so much on our failure to identify the problem but on our 
weakness in sustaining reforms. In the case of the Bureau of Customs, the reforms were undertaken in an 
organisation where corruption seems to have been part of the organisation’s culture. What seems 
remarkable was that it is succeeding at all. 

What contributed to the success of the reform process? The major elements that contributed to 
the success of the reform are palpable, yet they are worth highlighting. Among these success elements are: 
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1. Use of technology to improve governance. Modem technology and its pmdent 
management can be an effective mechanism for simplifying regulations and processes. 
Technology is an effective tool to prune graft and corruption. 

2. Committed Leadership. No less than then President Ramos lent his active support to the 
reforms. He regularly visited the Bureau and monitored developments. 

3. Executive Champions. The Customs Commissioner has to provide the vision, integrity, 
guidance and hands-on management of the whole process; the level of accomplishment 
depends on the rewards, recognition, and sanctions that he dispenses. 

4. Private sector vigilance. The private sector must be encouraged and supported to demand 
progressively better services and higher ethical standards of governance. The private 
sector can serve as a watchdog in ensuring the continuity of the reforms through their 
collective pressure, and by enjoining co-operation of institutions such as the mass media. 

5. Financial support. Resources are needed to sustain reforms. It is important to mobilise 
donors and international organisations to help ensure the continuity of the reform process. 

6. Transparency is an important component of reform. However, government must balance 
the demand for transparency with the need to secure business proprietary rights and the 
dynamics of market competition. 

7. Finally, a core of committed and competent group and not so much of resources, is a key 
determinant of the reform success. 

Whilst introducing reforms is by itself an arduous process, the task of sustaining and building on 
the gains achieved poses a more formidable challenge. Safeguarding and sustaining reforms require a 
vigilant mass of stakeholders-the business sector, government, mass media and the citizenry. In the final 
analysis these institutions, as gainers or losers of reforms, form the ultimate ramparts of good governance. 
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CINDY ALEXANDER, US DEPARTMENT OE JUSTICE, UNITED STATES 


RESTRUCTURING ELECTRIC UTILITY OWNERSHIP: LESSONS FROM 

CALIFORNIA* 


I. Why restructure? (mid-1990's) 

Several factors explain the decision to restructure electricity ownership, and reform electricity 
utility regulations. These date back to the mid-1990's: 

• High California Electricity Prices 

• Slow California Economy 

• Traditional, Cost-Based Regulatory Regime 

• Large, Vertically Integrated Utilities 

II. Market structure before reform 

Before the reform, a traditional "cost-based" regulatory regime had been in place for a long time. 
Three vertically-integrated utilities were the dominant suppliers of generation, transmission, distribution, 
and customer service. 

• - Cost-Based Regulation 

- - Provides incentive to increase costs 

• - Vertically-integrated Utilities 

- - Power Generation 

- - Transmission & Distribution 

- - Consumer Service 


1 . The views expressed here are those of the author, and do not necessarily represent the opinions of the U.S. 

Department of Justice. The dramatic outcome of efforts to improve the structure of the California 
electricity industry has been the focus of considerable attention by regulators and reformers world-wide. 
This note provides an annotated review of remarks that 1 presented on the subject at the First Workshop of 
the APEC-OECD Co-operative Initiative on Regulatory Reform in Beijing, China, on 19-20 September 
2001 (Panel on Improving the Competition Policy Foundation for Regulatory Reform: Pro-Competition 
Restructuring of Public Utilities). The purpose is to highlight, from an economic perspective, some of the 
issues that arose in California and the lessons that this experience may offer to participants in future 
initiatives to restructure industry ownership, or reform utility regulations, elsewhere. 
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III. Plan for new market structure (1996: CPUC, AB 1890)^ 

As proposed, the reform would cause the utilities to sell off a substantial portion of their 
generating capacity. They would purchase electricity for resale to consumers at a price that would be set by 
a newly-created market-making organization, known as the California Power Exchange (PX). Utilities 
would retain their transmission and distribution assets. The transmission networks would be operated by 
another newly-created organization, the Independent System Operator (ISO), which would run its own 
market for electricity to facilitate transmission, including congestion management. 


What 

Who 

Power Generation 

Utilities, Indep. Cos., Entrants* 

Wholesale Market 

Non-Profit "PX" 

Transmission Grid & Wholesale Mkt 

Non-Profit "ISO" (and utilities) 

Distribution & Service 

Utilities, Entrants* 


* The benefits expect to accrue from entry included: (i) substitution of competition (markets) for regulation (government 

oversight) in order to achieve lower costs and greater innovation and (ii) use of competition to reduce price-cost 
margins after restructuring. 

IV. Some details... 

Several aspects of the reform plan were important to the outcome: 

• Utilities Must Pay "Spot" Wholesale Price 

- no long-term contracting 

• Wholesale Price is set by “Market" 

- PX takes bids from power generators 

• State Regulator Freezes Retail Price (4 years) 

- initially shelters uti lities from price competition 

• Utility Profit = Retail Price - Wholesale Price 

V. Surprising outcome (1999-early 2001) 

Contrary to expectations, the California economy was growing dramatically just as the reforms 
began to take effect. This and other factors led to an increase in demand for electricity, just as supply 
declined. Wholesale prices rose markedly, while retail prices tended to remain fixed under the refonn plan. 
Inevitably, electric utilities became financially distressed. 

• Rapid Expansion of California Economy 

• Dramatic Wholesale Price Increases 

- 10 times 1998-99 price level 

2. See Joskow (July 21, 2001), for detailed discussion of the reform plan and the institutions it created. 
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• Utilities Face Financial Distress 


=> California’s government intervened, paying the high wholesale prices 

• Rolling Blackouts 

VI. What happened? (some explanations) 

A variety of anticipated and unanticipated factors explain the rise in demand, decline in supply, 
financial distress of utilities, and ultimate blackouts: 

• Surprises 

- Economic Growth (Silicon Valley, etc) 

- Bad Weather -> High Demand, Low Supply {e.g. , Hydroelectric Power) 

- High Input Prices (Natural Gas, Gas-Fired Generators) 

• Limited Power Generation, Transmission Capacity 

• Increased Pollution Permit Costs 

• Poor Oversight (PX/ISO; CA/US) 

• Fixed Retail Prices 

VII. Issue: insensitive consumers (with regard to wholesale prices) 

According to plan, retail prices tended to remain fixed even while demand and wholesale prices 
rose dramatically. Demand for electricity tends to be less elastic than demand for other goods and services, 
yet allowing retail prices to rise could have led to more rapid efforts at conservation. (Retail prices were 
eventually allowed to increase.) 

• Problem; 

- Fixed retail prices => Inefficient electricity use 

• One Solution: 

- Allow prices to rise 

• Basic Economic Principle 

- Market price is efficient “signal” of cost 

- Regulated price is relatively inefficient way to transfer wealth 
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IIX. 


Issue: market power in wholesale electricity 


Among the explanations that have been offered for the dramatic increase in wholesale prices is 
that generators of electricity may have tended to increase their price -cost margins at times of relatively 
high demand. 

• Complaint: 

- Undue Exercise of Market Power by Generators"' 

- Potentially accounts for 10-30% Increase in Wholesale Price 

• Possibilities: 

1 . OHigh Demand => Fewer Suppliers at Margin => Higher Prices 

2. Bad Market Design => Thinner Market => Higher Prices 

3. Appearance of Antitrust Problem => Problem 

• Solution to Date 

- "Market Surveillance Committee" 


IX. Conclusions 

California did not "deregulate" its market for electricity. Rather, it reformed and restructured a 
previous, longstanding regulatory regime. It is clear from the California experience that unforeseen events 
can and do derail plans, underscoring the value of flexibility in their design and implementation. There has 
been considerable discussion of the flaws in California's plan for reform (see materials listed below). For 
example, a slower approach to reform would likely have produced a better outcome. Yet an unfortunate 
coincidence of unforeseen events accounts for a substantial part of the difficulties the state later had to 
overcome. Difficulties in responding to these events were exacerbated by coordination problems between 
suppliers of transmission and distribution, and between organizations of government. 

• Regulatory Reforms Can Confer Large Benefits - Lower costs 

- Innovation 

- Examples: telephones/call waiting, airlines, trucking 

• Yet Inputs to Reform Can Be Costly 

- Speedy Solutions 

- Coordination between governments & regulatory organizations 


3. For example, see http://www.washingtonpost.com/ac2/wp-dyn/A37586-2001Aug20?language=printer. See 

also cites to economic research at conclusion, below. 
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- Coordination between suppliers after unbundling 

- e.g., coordination between generation and transmission. 

• Key Inputs are Sometimes Beyond Reformer's Direct Control 

• Surprises Occur 


X. Some suggested readings, references'* 

John E. Besant-Jones and Bernard W. Tenebaum, "The California Experience with Power Sector Reform: Lessons for 
Developing Countries,” Report of the Energy and Mining Sector Board, the Work Bank, March 200 1 . 

Severin Borenstein, "The Trouble with Electricity Markets (and some solutions)," Working Paper Prepared for the 
Program on Workable Energy and Power, University of California, Berkeley, at 
http://www.aei.brookings.org/publications/related/power.pdf January, 2001. (2) 

Severin Borenstein at http://www.aei.brookings.org/publications/policy/policy_01_04.asp 

Severin Borenstein, James Bushnell and Frank Wolak, "Diagnosing Market Power in California's Restructured 

Wholesale Electricity Market," unpublished paper at http://www. Stanford, edu/-wolak/, August 2000. (1)(2) 

Scott M. Harvey and William W. Hogan, "On the Exercise of Market Power through Strategic Withholding in 
California," working paper at http://www.whogan.com/, April 24, 2001. (1)(2) 

John C. Hilke and Michael Wise, "Who Turned Out the Lights? Competition and California's Energy Crisis," 
Antitrust, Summer 2001, 76-81. 

Joint Center for Regulatory Studies, "Conference Report: The California Electricity Meltdown: The End of 
Deregulation?" AEl-Brookings Joint Center for Regulatory Studies, Washington, DC, at 
http://www.aei.brookings.org/events/010301/summary.asp, March 1, 2001. 

Paul Joskow, "California's Electricity Crisis," MIT working paper WPO-200 1-006 at 
http://web.mit.edu/ceepr/www/200 1 -006.pdf, July 200 1.(1 )(2) 

Steven Pearlstein, "On California Stage, A Cautionary Tale,: Prices, Blackouts Spotlight Deregulation's Risks," The 
Washington Post at http://www.washingtonpost.com/ac2/wp-dyn/A37193- 
2001Aug20?language=printerAugust 21, 2001. 

Geoffrey T. Smith, WSJ (9117) Energy Report: "Deregulation is Working Pretty Well in 

Britain, But It Has Taken A Long Time,” Wall Street Journal, 9/17/01. 


4. "(1)" Indicates empirical study or detailed discussion of evidence on performance of electricity price during 

reform period. "(2)” Indicates perspective on exercise of market power in electricity generation. 
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CESAR CORDOVA -NOVION, OECD 


RED TAPE IN OECD COUNTRIES: CHALLENGES AND THEIR GOVERNMENTS’ 

RESPONSES 


ADMINISTRATIVE REGULATIONS ARE AN INTEGRAL PART OF THE 
FUNCTIONING OF MODERN ECONOMY AND AN EFFICIENT AND FAIR 

GOVERNMENT 

Entrepreneurship and business activities are shaped not only by markets, but also by regulatory 
and administrative environments established by governments. Regulations and formalities are important 
tools used by governments to carry out public policies in many areas, including safety, health, and 
environmental protection. In particular, formalities - generically referred as administrative regulations - 
are the main link between authorities and businesses and citizens. Governments require standard 
information to implement regulations and provide public services and products. Historically, formalities 
have tended to grow in number and complexity, as governments need more information to implement their 
policies and target their regulations and instruments on more specific issues and populations. 

But formalities or 'red tape’ have many negative impacts 

On the other hand, the growing expansion of the use of formalities has become a major problem, 
known as ‘red tape’ or administrative burden, in most countries. Formalities increase costs for businesses 
through time and money needed to comply with them. They also create unnecessary barriers to trade, 
investment, and economic efficiency. The cumulative effect of many regulations and formalities from 
multiple institutions and layers of government also slow down business responsiveness, divert resources 
away from productive investments, hamper entry into markets, reduce innovation and job creation, and 
generally discourage entrepreneurship. As for the government itself, formalities not only consume spare 
administrative resources, reduce the impact of policies’ implementation, encourage the growth of the grey 
sector and petty corruption of lower level officials, but also tend to delude the authorities into thinking that 
control of written information equates better compliance and enforcement of regulations in the field. 

Such impacts were put into evidence by a recent OECD multi-country business survey 

OECD countries agreed that more attention is needed to understand how these impacts can be 
reduced and how administrative formalities can achieve at a lower cost policy objectives and in ways more 
compatible with market dynamism and efficiency. A key step in supporting such efforts was the 
development of more detailed, systematic, and comparable information on business environments in 
OECD countries. The OECD secretariat together with governments and business associations of 1 1 
countries launched a multi-country survey of almost 8 000 small and medium-sized businesses.' It aimed to 
gauge SME perceptions of the general quality of regulations, their application by the national and 
subnational public services, and the on-going administrative burdens associated with compliance, as well 
as recent trends toward lower or higher compliance costs. 


1. The survey conducted in 1998 and 1999 was applied in 11 OECD countries: Australia, Austria, Belgium, 

Finland, Iceland, Mexico, New Zealand, Norway, Portugal, Spain, and Sweden. 
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Important findings were achieved 


The survey permitted to confirm, better understand and discover key aspects of the impact of red 
tape on SMES. For instance, 

• Administrative compliance costs represented around 4% of the Business Sector GDP across 
the countries surveyed. The estimates varied from less than 2% in Finland to 7% in Spain. 

• On average, each SME declared that it spent US$ 27 500 per year complying with the 
administrative requirements of tax, employment, and environmental regulations. This equates 
to an average cost of US $4 100 per employee, or around 4% of the annual turnover of 
companies. 

• Significant differences in total administrative compliance costs were reported between 
economic sectors. Service sectors had higher proportional costs (per employee) than did the 
manufacturing sector. 

• Companies used a mix of internal and external resources to comply with regulations. 
Approximately 44% of these costs were internal to the company, and around 56% were 
external, usually contracted out to experts. 

• The majority of the administrative compliance costs were spent on complying with tax (46%) 
and employment (35%) regulations. On average, the amount spent complying with 
environmental regulations was lower (19%), though these costs were growing rapidly. 

• The majority of companies (around 60%) reported that administrative compliance costs 
increased over the period 1998-1999. 

Formalities hit smaller companies harder 

The Survey also permitted to further understand the well-known “regressive effecC that 
formalities have on smaller entities. Indeed, SMEs have less management depth, less turnover to absorb 
increases in fixed costs, and fewer financial resources to comply properly. In concrete terms, the survey 
showed how administrative formalities have an increasingly disproportionate impact on smaller SMEs 
(with 1-19 employees), which needed to spent US$ 4 600 per employee per year, while medium-sized 
SMEs (with 20-49 employees) spend US $1 500 per employee per year, and large SMEs (with 50-500 
employees) spent an average of US $900 per employee per year. 

To respond to these challenges, OECD governments have been setting up institutions and developing 
tools 


Since the mid-1980s, OECD governments have taken steps to reduce the negative impacts of 
formalities on companies. Some have introduced programmes to reduce the quantity of regulation, while 
others have introduced initiatives to improve the quality of regulations and their administration. The large 
variety of initiatives can be organised into five types of responses. 
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1 . 


One-Stop shops 


As one of the most common response and in order to reduce the search costs of entrepreneurs, 
governments have been setting up specific offices which concentrate and distribute formalities required by 
businesses. Often onc-stop shops also provide regulatory information and thus improve awareness of 
complying with requirements. More sophisticated one-stop shops do not act only as an intermediary 
between businesses and ministries but become licensing clearing-houses. In some countries, they can even 
act as a key mechanism for inter-govemmental co-operation at national or between national and 
subnational level. Increasingly, the services of one stop-shops become available electronically with 
governments setting up portals providing services from a variety of government agencies (see below). 


2. Time limits on administrative decision-making 

Governments have also made great efforts to control the time required by authorities to answer 
(positively or negatively) requests and applications. Usually they have set up statutory time limits for 
officials to respond and complain about mechanisms for keep them accountable for their responses. A 
particular mechanism developed by some countries such as Spain has consisted to establish ‘Silence is 
Consent’ rules for their authorisations. The rule means that in case an authority does not respond after a 
given time, the applicant can deem that the answer is positive and thus can proceed as if the authorisation 
was granted. 


3. Licensing procedures 

In a few cases, governments have 'reinvented' their licensing procedures through in-depth reviews and 
reforms. Results have included rationalising and simplifying administrative procedures from the form to 
the internal controls done by back offices. Often the reviews have resulted in the elimination of 
information requirements and attached documents, the abolition of duplicated forms and formalities or the 
amalgamation of several formalities into a single procedure and a single form. Other reforms have 
consisted in the establishment of a central registry of formalities with positive security to assure 
homogeneity and complete disclosure government-wide (e.g. Mexico, France), or the creation a single 
identification number for all business to facilitate the sharing of information between authorities (e.g. 
France, Poland). In certain cases, authorisation regimes have simply been scraped and replaced by 
improved ex post inspection and random controls. 

4. Technological means to reduce transaction costs (e-formalities) 

E-government initiatives have provided an opportunity to re-engineer the whole administrative 
system to manage formalities. Important projects have included the development of electronic mechanisms 
allowing to print on-line forms, the setting up of specific websites with extensive information resources, 
the ability to apply electronically through the use of electronic signatures (on-way transactions), or even 
the creation of sophisticated on-line two-way interchange (EDI), to permit businesses to submit an 
application as well as to receive the authorisation through Internet. 
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5. Special SME initiatives 

Lastly, governments have blended some of the initiatives described above into particular policies 
and instruments focusing on the needs of SMEs. For instance, particular licenses may allow more 
flexibility, require less information or permit a longer time for their renewal for SMEs. In certain cases full 
exemption of formalities have been established. Tnnovatively, governments, like the Australian one, have 
set up ‘vouchers’ systems for SMEs to compensate administrative costs or permit businesses to hire 
external help to comply with the administrative regulations. 

Conclusion: Red tape reduction is a powerful leverage for regulatory reform 

Administrative regulations and formalities have significant and growing impacts and cost effects 
on businesses. This is particularly tme for small and medium-sized enterprises. In the past few years, many 
OECD governments have launched initiatives to relieve those costs through administrative simplification.^ 
It is important to also note that targeting administrative costs has an additional advantage when starting 
regulatory reform. Because the benefits of reducing red tape are more visible to SMEs and easier and 
quicker to achieve than complex deregulations and economic regulation reforms, improving licenses and 
permits tend to nurture a political constituency of a large number of small entrepreneurs that will support 
more controversial and politically complex reforms. Moreover, administrative simplification can provide 
an opportunity to reform the public service and achieve important gains in terms of efficiency, 
transparency and accountability. 


2. The OECD launched in 2001 an ambitious study to describe and understand recent governments’ 

administrative simplification initiatives and identify best practices. Results of this study will be published 
in spring 2002. 
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MICHAEL COSGRAVE, AUSTRALIAN COMPETITION AND CONSUMER 
COMMISSION, AUSTRALIA 


1. Introduction 

A large and growing number of both OECD and APEC Members are undertaking major reforms 
aimed at narrowing the scope of economic regulation and ensuring that regulations better serve public 
interests. Many competition agencies have played and continue to perform important advocacy and 
consumer protection roles in the regulatory reform process. 

Although there are significant differences across countries and industries, major regulatory 
reforms have generally included: market opening privatisation; rethinking universal service obligations; 
liberalising restrictions on entry, prices and normal business practices; and taking measures to ensure 
consumers are properly informed and protected. 

Regulatory reform has often induced important debates about the scope of regulation needed in 
sectors being opened up to greater competition, i.e. should such sectors be subject to anything more than 
the general competition laws enforced by the same competition agency responsible for protecting 
competition in other sectors of the economy. 

Australia has certainly not been excluded from this debate. The issues under consideration have 
included the merits of general versus industry specific competition regulators and of integrated versus 
separate administration of economic, technical and competition regulation. 

The paper introduces a set of ‘principles of best practice utility regulation’ which have been 
developed in Australia that can serve as a checklist for utilities and regulators for examining current and 
proposed regulatory tools. The paper then examines how regulatory issues have been approached in 
Australia, using the telecommunications industry as a case study example. 


2. Key Issues 

Introducing competition in sectors previously dominated by state owned or heavily regulated 
vertically integrated firms and protecting consumers from supracompetitive pricing are difficult tasks, 
requiring a very broad range of expertise and experience. 

In addition to dealing with issues such as structural, stranded cost and universal service 
obligations, there are typically four tasks that need careful attention in the transition from government 
ownership or heavy regulation to greater reliance on market forces: 

a) “competition protection" - controlling anti-competitive conduct and mergers; 

b) “access regulation’’ - ensuring non-discriminatory access to necessary inputs, especially 
network infrastructures; 

c) “economic regulation” - adopting cost based measures to control monopoly pricing; and 

d) “technical regulation” - setting and monitoring standards so as to assure compatibility and 
to address privacy, safety, and environmental protection concerns. 
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2.1 General versus specific competition regulation 

Australia has a national competition law that is consistently applied across all industries and is 
administered by a single independent regulator - the Australian Competition & Consumer Commission 
(ACCC). This general approach promotes consistency, certainty and fairness in the universal application of 
the competition law. It also enhances the regulator’s ability to take an economy-wide perspective; reduces 
the risk of regulatory ‘capture’ by industry; and minimises duplication. There may also be administrative 
savings. 


There may be advantages in having industry-specific competition regulation in industries 
characterised by complex technology or having natural monopoly or other special elements. In Australia, 
specific competition laws have been developed the case of telecommunications regulation, which are 
discussed later in this paper. 


2.2. Integrated versus separate administration of technical, economic and competition regulation 


Technical Regulation 

Technical regulation requires on-going monitoring and application of sector-specific expertise 
having little direct relevance to competition questions. It is reasonable to assume that this function will 
generally be conferred on a set of sector-specific regulators. 

Technical regulation and some significant aspects of economic regulation are administered in 
Australia by industry specific bodies or more general government regulators. This recognises that the 
national competition authority should focus on anti-competitive conduct and not become embroiled in 
overly detailed or complex regulatory matters unless they have a clear connection with competition issues 
in, for example, network industries. 


Economic and competition regulation 

A number of issues arise when considering whether, and to what extent, economic and 
competition regulation should be performed by the one, or separate, agencies. 

• Sector-specific regulators are often charged with attenuating the effects of market power, 
whereas competition agencies basically focus on reducing such power. This tends to produce 
quite different views on the extent to which market power can be managed for the public 
good. 

• Sector-specific regulators typically impose and monitor various behavioural conditions 
whereas competition agencies are more likely to seek structural remedies. 

• Sector-specific regulators generally apply an ex ante prescriptive approach while competition 
offices, except in the important area of merger review, generally apply an ex post 
enforcement approach. 

• Sector-specific regulators typically intervene more frequently and require a continual flow of 
infonnation from regulated entities, while competition offices rely more on complaints and 
gather information only when necessary in connection with possible enforcement action. 
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• Sector-specific regulators are typically assigned a considerably broader range of goals than 
competition agencies are asked to pursue, so they may become more adept at trading off 
conflicting goals. 

Assigning competition protection to competition agencies and economic regulation to sector 
specific regulators, as static comparative advantage considerations might suggest, means that important 
synergies might be lost. Synergies exist between competition protection and economic regulation and also 
between both of those functions and access regulation. They arise largely because the same staff expertise 
can be applied to a number of related problems, and because combining several policy instruments in the 
same agency increases the chances that they will always be used in tandem rather than sometimes at cross 
purposes. 


Whenever the principal task is arguably to manage the evolution to ever greater competition, 
general competition agencies should enjoy certain advantages over sector-specific regulators. In particular, 
competition agencies should be more: 

• attuned to pursuing static and dynamic economic efficiency which are the principal reasons 
for introducing competition; 

• convinced that competition truly will produce significant benefits, and motivated to 
demonstrate this in as many sectors as possible; 

• familiar with what constitutes a competitive market and what threatens it; 

• likely to rely on structural remedies which would probably prove to be a better instrument for 
developing competition than dependence on a set of behavioural prescriptions; 

• willing to wind down both access and economic regulations as and when competition 
becomes sufficiently strong (the fraction of resources devoted to such regulation of a specific 
sector should never be as high in a general competition agency as it would be in a sector- 
specific regulator); and 

• able to persuade the private sector, i.e. prospective investors, that the government is 
committed to making the transition. 

Separation of regulatory duties between competition, technical and economic regulators does 
entail the risk that competition regulators will not always have the same level of technical knowledge that 
can be achieved by an integrated industry regulator. Mechanisms need to be put in place to facilitate co- 
ordination between regulators. 

When dividing tasks between competition agencies and sector-specific regulators, attention must 
also be paid to the potential for each type of institution to fall prey to regulatory capture, and problems 
inherent in subjecting competing firms to different sector-specific regulation. 

General, economy-wide agencies are more immune to regulatory capture than sector-specific 
regulators. The desire to avoid distorting competition through subjecting competitors to very different 
regulatory regimes also works in favour of general as opposed to sector-specific agencies, as does a closely 
related legal certainty argument. Wherever there is sector-specific regulation there will be a need to define 
jurisdictional boundaries among regulators and this will create legal expenses, delay and uncertainty. None 
of these problems arise where regulation is carried out either by a general competition agency or a multi- 
sector regulator. 
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3. Principles of best practice utility regulation 

The following principles, developed by the Utility Regulators Forum, are characteristic of best 
practice regulatory behaviour. 

The Forum was developed in 1997 by the ACCC in conjunction with other Commonwealth, State 
and Territory regulatory agencies and policy advisers, with the purpose of fostering understanding of the 
activities of various regulators operating in different Jurisdictions and industries as they implement micro- 
economic reform. The forum is an acknowledgement of the fact that, in certain circumstances, regulators, 
regulated firms and consumers receive clear benefits from an integrated approach to regulation. 


The principles can serve as a checklist for utilities and regulators for examining current and 
proposed regulatory tools. They can also serve as the basis for the development of benchmarks by which 
regulators can monitor and compare their performance with each other. 


1 . Communication 

2. Consultation 

3. Consistency 

4. Predictability 

5. Flexibility 


6. Independence 

7. Effectiveness and efficiency 

8. Accountability 

9. Transparency 


The principles need to be considered as a ‘package’ as there must be a degree of balancing some 
of the principles against others. For example, the principle of flexibility (adapting regulatory approaches 
and tools over time and to suit circumstances) could be seen as contrary to the principles of consistency 
and predictability. The objective of maximising public benefit should be kept in mind when competing 
priorities are considered. 


3.1. Communication 

Effective communication assists all stakeholders to understand regulatory initiatives and needs. 
Effective communication is both educative and informative, and can help to build commitment to 
regulatory initiatives through better understanding of the regulatory objectives and rationales. 

In addressing the principle of communication, regulators should establish processes that provide 
relevant and comprehensive information that is also accessible, timely and inclusive of all stakeholders. 

Relevant and comprehensive communication requires the regulator to provide information that 
addresses the key issues of importance to the stakeholder, in particular the effect of the regulation on the 
stakeholder. 

Accessible communication means providing information to the stakeholder that is in an easily 
digestible format. 

Timely communication involves the provision of communication before major decisions are 
implemented, and in a way that enhances stakeholder involvement in, and access to, processes and ensures 
that there is adequate time to hear and consider opinions and needs. 
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Inclusive communication requires that all affected stakeholders receive information on regulatory 
decisions, rather than consultation taking place only with vocal or powerful sectional interests who could 
unduly influence these decisions. Specifically, there is a need to include consumers in communication 
processes. 


3.2. Consultation 

Effective and early consultation between regulators, customers and utilities is an essential 
component for ensuring appropriate regulatory systems are established. Consultation assists regulators to 
understand the implications of their regulations on industry participants, and enables stakeholders to 
discuss the impact of regulation and suggest alternatives and improvements. The canvassing of all the 
possible alternatives is not the only outcome of consultation — consultation provides the basis to ensure 
that the quality of regulation is maximised. 

Consultation helps regulators to be realistic in terms of the timing of the introduction of new 
regulations. For example, where stakeholders will not be able to change their practices immediately to 
comply with the new regulation, consultation should take place well in advance of the making of 
regulatory changes. 

A spirit of openness between the regulator and industry stakeholders can go some way to 
addressing the issues of information imbalances between the stakeholder and the regulator. Proper 
consultation engenders trust and helps to avoid an adversarial relationship in which the exchange of 
information is restricted. 

Early consultation also helps to build commitment among stakeholders to the regulatory 
structure. Without consultation an ‘us and them’ culture may develop which is counter productive in 
ensuring good service delivery in the industry which is the aim of both regulators and provider utilities. 


3.3. Consistency 

Consistency of treatment of participants across service sectors, over time and across jurisdictions, 
is a key principle for providing confidence in the regulatory regime. This principle is linked to the 
provision of consistent and fair mles that do not adversely affect the business performance of a specific 
participant. 


3.4. Predictability 

The principle of predictability of regulation is an essential requirement for utilities to be able to 
confidently plan for the future and be assured that their investments will not be generally threatened by 
unexpected changes in the regulatory environment. The principle is particularly important in the utility 
sector, which is characterised by major infrastmcture works with long investment time horizons. 

Regulators need to appreciate the long-tenn nature of assets and related investment decisions in 
the utility sector. The implementation schedule of regulations that will affect the cost or price structure of 
market participants must therefore be taken into account. Similarly there should be predictability in respect 
to government policies on externahties that are likely to have an impact on utility pricing and investment, 
such as environment, technical, safety and social welfare policies. 
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In some circumstances predictability is not possible, that is where there is economic instability or 
rapid technological or political change, but these circumstances should, as far as possible, be made 
exceptions. The rule to which regulators should strive is a consistent and predictable regulatory 
environment. 

Key mechanisms for providing predictability in regulation include the establishment of decision- 
making criteria that are well defined and the provision of clear timetables for the review of standards and 
regulations. 

3.5. Flexibility 

Flexibility involves the use of a mix of regulatory tools and the ability to evolve and amend the 
regulatory approach over time as the external environment changes. This assumes that the organisation has 
knowledge of, keeps up to date with, and is open to, alternative regulatory approaches. At times courage 
may be required to implement new initiatives rather than to recycle approaches which can become a part of 
the culture within the public sector. 

Flexibility includes taking into account the condition of the local market when considering the 
design of regulation. These local conditions include the extent of infrastructure, the number of existing 
participants in the market and the existence of long-term contractual obligations. 

Key mechanisms for providing flexibility in regulation include being open to alternative 
regulatory tools and recognising that conditions change over time. 

3.6. Independence 

Regulatory decisions should be free from undue influences that could compromise regulatory 
outcomes. The principle of independence is a necessary element in providing stakeholders with confidence 
in the regulatory system, and is linked to achieving the principles of consistency and predictability. 

Independence also has implications for accountability and facilitates transparency in processes. A 
confident, independent regulator will not seek to hide the processes used to reach decisions. Independence, 
when openly exercised, builds trust and confidence in the regulator. 

Independence requires that regulators have the expertise necessary to make judgements without 
undue influence from, or reliance on, market participants. 

3. 7. Effectiveness and efficiency 

Best practice regulation should include an assessment of the cost effectiveness of the proposed 
regulation, and an assessment of alternative regulation. Suitable measurements should be established to 
monitor the benefits established through regulatory controls, and provide an assessment of the costs 
incurred by the regulatory body and utility. Efficiency takes a number of forms as shown below. 

Information requirements - regulatory bodies must have access to information that relates to the 
operations of the service provider. In order to achieve efficiency, it is important that the information 
required should be limited to that required for them to carry out their functions. There needs to be a 
balance between the disclosure of information required for regulation and the need for maintenance of 
confidentiality of commercial information. The regulator should therefore determine the minimum levels 
of information needed from stakeholders to support effective reporting and the minimum number of 
authorities for whom reports are necessary to effectively meet obligations to the Government and the 
community for disclosure and compliance purposes. 
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Time taken to make decisions - decision-making processes should be well defined and structured 
to eliminate unnecessary delays. 

Staff with appropriate levels of technical knowledge - there needs to be a stock of technical 
knowledge within the regulatory body to ensure that informed decisions can be made. The alternative is the 
dominance, through superior knowledge, by the organisations which are subject to regulation. In these 
circumstances, the regulator will tend to ask for higher volumes of information than might otherwise be 
requested with a higher knowledge and experience base. This is neither efficient nor desirable for all 
parties. Regulatory authorities should therefore invest in attracting, training and keeping good staff. 

Processes - should minimise waste and duplication and operate quickly and easily for all parties. 


3.8. Accountability 

Accountability involves regulators taking responsibility for their regulatory actions. This requires 
regulators to establish clearly defined decision-making processes and provide reasons for decisions. 
Supporting the decision-making processes should be effective appeal mechanisms and adherence to 
principles of natural justice and procedural fairness. 

3.9. Transparency 

Transparency requires regulators to be open with stakeholders about their objectives, processes, 
data and decisions. Regulators should establish visible decision-making processes that are fair to all parties 
and provide rationales for decisions. Such openness can assist in gaining stakeholders’ confidence and 
acceptance of the regulator’s decisions. 

There are circumstances where information cannot be provided due to confidentiality restrictions. 
The rules about treatment of information, including rules about what information will be regarded as 
confidential, or to which access will be restricted for any reason, should be identified early in the decision- 
making process and explained to stakeholders. 

4. Australia’s regulatory framework 

Australia has a general competition law, the Trade Practices Act 1974 (TP A), that applies across 
all industries and is administered by a single competition authority, the Australian Competition and 
Consumer Commission (ACCC). The Australian Competition Tribunal is an appellate body able to review 
certain adjudication decisions made by the ACCC. 

The ACCC and the National Competition Council (NCC) also perform several important 
economic regulatory functions. For example, the ACCC has various responsibilities in relation to the terms 
and conditions of access to certain essential infrastructure facilities such as telecommunications, gas and 
electricity and in monitoring prices in industries where competition is weak. It also has a quality of service 
monitoring role in respect of airports. These responsibilities reflect a government view that there are 
advantages in placing these economic regulatory functions with the general competition agency. 

The NCC’s main regulatory function is in relation to establishing rights of access to the services 
of certain essential infrastmeture facilities. Other significant aspects of economic regulation, such as the 
granting of licences are typically administered by industry specific regulators or by more general 
government regulators. Technical regulatory issues that do not have a significant competition element are 
typically administered by industry specific regulators or may be subject to goods and services standards set 
by Australia’s principal standards organisation. Standards Australia. 
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4. 1. Role of the A CCC 

The ACCC is the independent statutory body responsible for adininistering and enforcing the 
TPA and the Prices Surveillance Act 1983. The TPA is the primary regulatory mechanism for dealing with 
anti-competitive and unfair market practices, including misuse of market power, secondary boycotts and 
anti-competitive mergers. The Prices Surveillance Act provides for the surveillance and monitoring by the 
ACCC of prices in industries identified for prices oversight by the Government. 

While the ACCC is responsible for enforcing the TPA, individuals and companies may 
commence their own legal proceedings and seek damages and other remedies against parties that allegedly 
breach the TPA. 

In addition to its core ‘competition’ function, the ACCC has a number of key ‘economic 
regulatory’ functions. Under the general or ‘economy wide’ access regime for essential infrastructure 
facilities established in Part lllA of the TPA, the NCC advises the Government as to rights of access and, 
where these are established, the ACCC acts as an ‘arbitrator of last resort’. That is, the ACCC has the 
power to arbitrate access disputes and determine the final terms of access (including price) if access 
seekers and owners of essential facilities fail to reach a commercially negotiated settlement. 

More specific ‘economic regulatory’ functions are performed by the ACCC under the access 
regimes for telecommunications (discussed below) and for gas transmission pipelines (with the exception 
of those in the State of Western Australia). The gas role includes monitoring compliance with ring fencing 
obligations and approving access arrangements (covering services, reference tariffs, trading and 
expansions) in accordance with an industry code. The ACCC also plays an important regulatory role in the 
electricity industry, including setting revenue caps for electricity transmission networks. 

There is a strong emphasis in all these areas on the desirability of commercially negotiated 
outcomes. Generally speaking the regimes establish frameworks within which industry participants operate 
commercially and the role of the regulator is as light-handed as possible. 


4.2. State regulators 

Economic regulation of State based markets mainly occurs at the State government level. This 
State based regulation is moving toward more general regulators such as the New South Wales 
Independent Pricing and Regulatory Tribunal and the Victorian Office of the Regulator General. These 
bodies have responsibilities, including technical ones, across a range of industries and, as discussed below, 
have a close association with the ACCC. 
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4.3. Addressing regulatory uncertainty 

With the ‘division of labour’ between various regulators, there is potential for some degree of 
overlap of functions between the ACCC, which administers competition regulation across all sectors of the 
economy, and those technical and economic regulators that operate within specific industries or within 
certain States across a number of industries. For this reason, a number of steps have been taken to 
minimise uncertainty regarding the jurisdiction of particular regulators and avoid confusion for consumers 
and the business community. 

For example, the ACCC has frequent information exchanges with a variety of economic and 
technical regulators through regular liaison meetings and the exchange of publications and other 
information. The ACCC also has a significant public and business education role. In addition, chairpersons 
of various Commonwealth and State economic regulators (such as the Australian Broadcasting Authority, 
the New South Wales Independent Pricing and Regulatory Tribunal and the Victorian Office of the 
Regulator General) are associate members of the ACCC; and certain members of the ACCC are appointed 
as associate members of the Australian Communications Authority and the Australian Broadcasting 
Authority. This helps to bridge the ‘knowledge gap’ that can arise when competition, economic and 
technical regulators are separate bodies. 

Further, in conjunction with a number of Commonwealth and State regulatory agencies and 
policy advisers, the ACCC publishes a quarterly newsletter, the Public Utility Regulators Forum. The 
Forum was established in recognition of the need for co-operation among the various state-based 
regulators. It aims to focus understanding of similar issues and concepts faced by different regulators; 
minimise regulatory overlap for large users operating across jurisdictions; provide a means of exchanging 
information; and enhance the prospects for consistency in the application of regulatory functions. 


5. Case Study - Telecommunications 


5.1 The framework 

On 1 July 1997, the Commonwealth Government introduced a new legislative reform package designed to allow full 
and open competition in the telecommunications industry in Australia. These reforms substantially increased the 
ACCC’s regulatory role in the telecommunications sector. 

5.2 Background 

Prior to 1992 Telstra (formerly Telecom) was the wholly Government owned monopoly provider of 
telecommunications services. Prior to 1989, Telecom also performed the role of regulator prior to this function being 
transferred to an independent industry regulator, Auslel. In 1991 the Government decided to issue a second carrier 
licence for fixed services (to create a ‘managed duopoly’) and to expand Austel’s role to include telecommunications 
industry competition matters. During this time the ACCC’s role was for the most part limited to consumer protection 
issues. 

Optus acquired the second carrier licence and began providing services in competition with Telstra in November 
1992. Soon afterwards a legislated triopoly in mobile telephony was formed with Vodafone commencing services in 
October 1993. Limited opportunities for resale of Telstra’s services were also allowed from 1991 . 
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With the introduction of full and open telecommunications competition in Australia on 1 July 1997, 
telecommunications was brought within the reach of the general anticompetitive conduct provisions of the TP A. 
Because of uncertainty, however, as to whether these general provisions would deal effectively with the complexity 
and limited level of competition in some telecommunications markets, it was also decided that additional industry 
specific provisions should be introduced into the TPA to regulate anticompetitive conduct in the industry. The 
industry specific provisions in Part XIB of the TPA give the ACCC powers to issue competition notices to carriers 
and service providers engaging in anticompetitive conduct. These notices are enforced through the courts and, if 
carriers are found to have contravened the provisions, they face significant pecuniary penalties and restitution orders. 
It is intended that these industry specific anticompetitive provisions will eventually be aligned, to the fullest extent 
practicable, with the general trade practices law. 

The ACCC is also responsible for administering an industry-specific access regime for telecommunications under 
Part XIC of the TPA. The aim of this regime is to promote the long term interests of end users of telecommunication 
services through promoting diversity and competition in the supply of those services, ensuring ‘any-to-any 
connectivity’ of end-users and promoting the efficient use of, and investment in, network infrastructure. The 
telecommunications access regime provides a framework for regulated access rights to be established for specific 
carriage services and related services, and establishes mechanisms within which the terms and conditions of access to 
the network service can be determined. 

There will always, however, be a primary reliance on commercially negotiated outcomes. Arbitration by the ACCC is 
a fall back option. 

The TPA provides extensive information gathering powers and the ACCC is able to make record keeping rules for 
specified industry participants to assist it in the administration of the telecommunications specific provisions. 

The ACCC is also responsible for administering price cap arrangements applying to Telstra. 

Responsibility for technical regulation for telecommunications, including licensing, technical standards and spectrum 
management, has been transferred from Austel and the Spectrum Management Agency to an independent regulator 
known as the Australian Communications Authority (ACA). The ACA also administers regulation in respect of 
licensing, carrier and service provider rules, numbering and universal service arrangements. The ACCC has some 
complementary (co-regulatory) powers with those of the ACA in relation to numbering and facilities access where 
competition concerns arise. 

Two industry bodies, the Australian Communications Industry Forum and the Telecommunications Access Forum, 
and an industry-funded ombudsman also have regulatory functions for telecommunications. 

5.3 Reasons for regulatory changes in telecommunications 

As noted above, it was considered that the special nature of the telecommunications industry warranted adoption of 
specific competition regulation for a transitional period. As competition in the telecommunications sector increases 
over time, there is an expectation that the need for special provisions will decline and greater reliance on the general 
competition law will be possible. To assist this movement towards reliance on general competition law, it was 
decided to have the industry specific competition provisions administered by the ACCC under the TPA and to leave 
technical and licensing issues to the ACA. It should be emphasised that the industry specific competition provisions 
are broadly consistent with the general provisions of the TPA and complement rather than replace the general law. 

The ACCC’s role in telecommunications brings an ‘economy wide’ perspective to competition regulation in a sector 
experiencing rapid integration or ‘convergence’ with other industries such as information technology, financial 
services, broadcasting and, more recently, participants in the energy reticulation markets. This convergence has seen 
new service forms develop, while existing forms are merging to create new hybrid services. Hence, it is increasingly 
difficult to categorise services in traditional terms which may involve a simple linkage between a particular service 
and a particular technology used to deliver that service. Clearly, the convergence phenomenon has implications for 
the roles of different regulators and increases the arguments for general rather than industry specific regulation. 
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5.4 Interaction between the ACA and ACCC 

Some telecommunications issues involve areas of overlap between the ACA and the ACCC. In general, where one 
agency has responsibility for a particular issue that may overlap with the other agency, there are legislative 
requirements for consultation and notification. For instance, while the ACA is generally responsible for specifying 
technical standards, where such standards are integral to competition within the market, the ACCC may assume 
primary responsibility for the issue. Moreover, given the telecommunications access regime is inextricably linked to 
technical matters within the industry, the ACCC must consult with the ACA on various matters, such as the model 
terms and conditions to apply to telecommunications services subject to an access code. 

The chairperson of the ACA is currently an associate member of the ACCC, which enables the ACCC to call on 
relevant technical expertise when dealing with complex competition issues in the telecommunications industry. 
Further, a member of the ACCC is an associate member of the ACA, which further reduces the possibility that 
conflicts or overlaps will exist or develop to any significant degree. 

5.5 Experience to date 

Reform of the telecommunications market since July 1997 has seen seventy new carriers commence operations and 
offer competing services. 

Two aspects of the regulatory regime have encouraged this entry. First, the ACCC has used its industry-specific 
powers to respond to instances of anticompetitive conduct. Competition notices have been issued to Telstra in two 
cases, and a range of other investigations have been conducted, with the result that the conduct of concern ceased. 
Second, the legislated access regime provides the ACCC with discretion, after public consultation, to ‘declare’ 
network services that it considers should be made available to operators needing access to them in order to compete in 
retail telecommunications service markets. A number of basic network services essential for competition were 
‘deemed’ to be declared from 1 July 1997, including originating and terminating access for fixed and wireless 
services, certain trunk transmission services, digital data access, and a conditioned local loop service. Since then, 
analogue subscription broadcast carriage, ISDN and local PSTN originating and terminating access, a local carriage 
service and an unconditioned local loop service have been declared. A number of services are currently being 
considered for revocation or exemption, following changes in the competitive conditions in those markets. Following 
the entry of these new carriers, Telstra’s market shares in international, domestic long distance and mobile telephony 
have declined and consumers have benefited from price reductions and service enhancements. These benefits result as 
much from the actions of Telstra in responding to competition as from the initiatives of the new entrants themselves. 

However, Telstra retains a near monopoly in customer access and controls a large proportion of the 
telecommunications infrastructure. As a result, carriers have frequently experienced difficulty negotiating terms and 
conditions to declared services, resulting in a large number of disputes being notified to the ACCC for arbitration. 
The development and publication of pricing principles, the encouragement of alternative dispute resolution 
procedures and the continually increasing familiarity of market participants with ACCC approaches are expected to 
reduce such problems as the regime matures. The ACCC has also developed a new regulatory accounting framework 
for the industry, which will provide additional information for regulatory and other purposes. Public disclosure of 
some of this information is expected to assist in the further development of competition. 

The telecommunications-specific competition provisions are currently under review by the Productivity Commission. 
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6 . 


Conclusion 


Australia has generally adopted a ‘mandated’ division of labour approach to regulation on the 
basis that having a general competition law administered by a single independent statutory body, the 
ACCC, promotes consistent application of competition regulation across all sectors of the Australian 
economy. However, governments have recognised the desirability of the ACCC having ‘economic 
regulatory’ roles in some industry sectors, in particular, essential infrastructure and network industries. 
Industry specific competition regulation has been employed sparingly. 

In the longer term, as competition increases in industries previously exempt from the TPA or 
otherwise benefiting from legislative barriers to competition, and convergence between industries such as 
information technology and telecommunications continues, greater reliance will be placed on general 
competition laws rather than industry specific regulation. This will mean that the ACCC will need to 
continue to develop its in-house expertise in relation to a number of industries and continue to consult 
frequently with industry-specific regulators to assist in the smooth operation of competition, economic and 
technical regulation. 
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NGUYEN DINH CUNG, CIEM, VIETNAM 


IMPLEMENTATION OF THE ENTERPRISE LAW: NEW WAY OF POLICY 
ENFORCEMENT IN VIETNAM 


1. Scope of Enterprise Law Application 

The legal framework for forms of business organisation consists of: 

• Law on foreign direct investment in Vietnam stipulates form of business and incentives for 
foreign investors. 

- Co-operative law 

- Law on state enterprises. 

- Enterprise Law (2000)- stipulates four types of business (Sole Proprietorship, Partnership, 
Limited liability company and Joint stock company) mainly for domestic private 
investors. 


2. Core changes of enterprise law 

A fundamental spirit of the enterprise Law is to recognise and protect freedom of doing business. 
Therefore, the Enterprise Law has been recognised as an enormous and essential step forward in economic 
reform to market economy in Vietnam. The law brings about a range of policy changes, of which three 
followings are core ones: 

First, introduction of automatic procedures of incorporation for private sector enterprises. 

Under the previous company law, incorporation procedures were extremely complicated, costly 
and time-consuming. 

The process went though more than 20 steps with about 20 documents to get permissions or 
approvals of numerous state or quasi-state agencies. 

It took from 6 to 1 2 months to complete. 
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Very high cost: unofficial cost was estimated about 10 to 20 millions VN$, equivalent to 700 - 
1 400US$; depending on localities and industries in which an enterprise was registered. 

Above all, investors were not sure whether they could be given incorporation certificate. 

Second, abolishment of 150 business licenses (of about 400 existing licenses). 

Third, abolishment of almost approval or agreement letter of relevant state agencies for any 
change in enterprise activities such as (i) entering into new industry, (ii) setting up branch or representative 
office, (iii) reduction or increase of investment, change of shareholders or transfer of shares, change of 
headquarters’ address etc. (it means that before the enterprise law being in effective, any change in business 
was taken place only when having reception of approvals or permissions from relevant state agencies). 


3. Responses of vested interest groups 

There are two main vested groups: group of government officials directly involved in licensing 
and group of permanently licensed enterprises. 

Typical responses of related government officials: 

• Delay of implementation with reasons such as there was not guidelines from the central 
government ministries; they were only informed by public media and have not received 
official documents yet. 

• To continue realisation of regulations inconsistent and even in contradiction to the Enterprise 
Law; to continue use of licenses which had been already abolished by the Prime Minister. 

• They criticised that Enterprise law implementation has resulted into loosing state 
management over enterprises and creating social disorders such as: 

- Missing enterprises or "ghost enterprise"; these enterprises tend to cheat people. 

- Abusing easy and simple procedures of incorporation to set up enterprise for tax evasion. 

- Increase of transport accidents, food poisoning, social evils such prostitution, smuggling, 
and drug addict etc. 

In the recent days, there is a strong call from local authorities back to some procedures already 
abolished by the Enterprise Law such as, certifying enterprise founder’s CV, his health status, office rent 
contract or office ownership document etc. by relevant local authorities. 


Responses of some licensed enterprises 

• Complaints: Implementation of the Enterprise law leads to; 

- Collapse of co-operatives; 

- Unfair competition; 
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- Unhealthy enterprise inducing inefficiency of resources. 

- Lobby for recovery of some barriers of incorporation and licenses. 


4. Impact of enterprise law implementation 

In spite of strong opposition as mentioned above, the changes stipulated by the Enterprise Law 
has been almost fully realised. 

Implementation of enterprise law has got a widespread public support; and domestic investor 
community has quickly and positively responded to changes of the law and its implementation. Number of 
newly registered enterprises has dramatically increased. 

A significant number of enterprises has increased their scope of operation by entering new 
industries, creating branches and representative offices, mobilisation of new investment and increase of 
production capacity. In 2000, more than 9 000 enterprises increased their scope of operation. 


Chart 1 : Mirterof tegsleredenterpisesby year 

(1991-2001) 



Chart 2: Registered capital by year (1991-2001) (VND Millions) 


22260 

(1,484,000 USD) 
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Box 1. Namhai Shipbuilding Company L.T.D 


Before 2000, Nam Hai shipbuilding Company L.T.D (Hai phong) was permitted to build or repaired ships with 
tonnage below 200 tones; despite the company has capacity to build ships with 1 000 tones. The company was in 
difficulties for several years and faced challenge to be bankrupt because of small market. Since 2000, due to 
abolishment of the license for ship repairing and building, the company has mobilised and fully used its capacity. In 
June, 2000 1 visited the company and saw six new ships of 650 tones capacity under construction; the owner-manager 
said that he already got several more contracts, his company was out of difficulties and some good engineer left SOE 
and joined his company. 


Why the implementation is effective. There are several reasons: 

Firstly, good law and its implementation; the content of the law and implementation regulation is 
clear, concrete, consistent, especially market- oriented and business -friendly; no room for discretion by 
officials. 


Secondly, strong commitment of government for full implementation of the Law. The Prime 
Minister created Special Task Force for enterprise law implementation with 20 independent, experienced 
economic and legal experts, headed by the First Deputy Prime Minister. The task force directly involved in 
drafting implementation regulations and supervising implementation of the law, reporting directly to the 
Prime Minister. The Special Task Force for the enterprise law implementation has so far been unique in 
Vietnam. 


Thirdly, a strong public support for the changes and implementation. Here, the Special Task 
Force and public media such as TV, Radio broadcast and newspapers have closely co-operated in 
supervision of the law implementation. Any barriers or unwillingness, intervention of vested interest 
groups to implementation has been therefore quickly discovered, publicly reported; and their remedies 
have been timely and effectively introduced. 
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MARIA TERESA FAB REGAS FERNANDEZ, EUROPEAN COMMISSION, BRUSSELS 


CONSULTATION AND PARTICIPATION OF CIVIL SOCIETY: 

THE EUROPEAN COMMISSION’S PERSPECTIVE 

Ladies and Gentlemen, 

Let me begin by congratulating the organisers for their initiative in organising these series of 
workshops on Regulatory Reform. The theme is both well chosen and timely in the European Union 
perspective. 

The Lisbon European Council (spring 2000) asked the Commission “to set out a strategy for 
further co-ordinated action to simplify the regulatory environment”, as a consequence of the effects of the 
global economy and the faster development of new technologies and the importance of a high quality 
regulatory environment for growth. The first step was a report presented to the Stockholm European 
Council (spring 2001) where an outline of our strategj^ for regulatory reform was presented. And it is the 
White Paper on European Governance of 25 July,' the one which has defined the lines of the new 
involvement of civil society in the elaboration, practical implementation and enforcement of policy 
objectives. 

Let me make some points on the current way of thinking on this issue. 


1. INTRODUCTION 

Regulation will always be necessary. One cannot expect that our society can always organise 
itself in a spontaneous manner. It is, however, important to guarantee that regulatory activities are limited 
to those areas and cases where they are really necessary. This means that a balance must be achieved 
between the needs to protect the public interest, the citizens, to improve the functioning of the markets and 
to promote economic efficiency and innovation. 

The challenge for regulators is to develop new forms of partnerships and the acceptance of 
sharing responsibilities differently between governments and civil society which can deliver both 
flexibility and security. 

The process of policy-making at the European level operates within the institutional framework 
laid down by the Treaties, which clearly defines the executive and legislative functions of the European 
Institutions. Within this framework, consultation mechanisms are an important means to ensure outside 
input and access to expertise. Therefore, special institutionalised advisory bodies, i.e. the Economic and 
Social Committee and the Committee of the Regions, were set up under the Treaties. 

Wide consultation of civil society organisations by the European Commission is therefore not a 
new phenomenon. In fact, the Commission has a long tradition of consulting outside interest groups in the 
formulation of its policies. The European Union’s legal framework states that "the Commission should (...) 
consult widely before proposing legislation and, wherever appropriate, publish consultation documents" 


1 . Available at web-page: http://europa.eu.int/comm/govemance/white_paper/index_en.htm. 

2. Protocol (N° 30) on the application of the principles of subsidiarity and proportionality, adopted via the Amsterdam 
Treaty. 
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In addition, all European bodies have a strong tradition of direct contacts with outside civil society 
organisations. These contacts are aimed at contributing to a policy-making process that reflects the 
diversity of interests, perspectives and needs in the European Union. But consultation processes run by 
the Commission can never be a substitute for political mediation (legislator). 

However, consultation, if carried out properly, can provide valuable expertise laying the ground 
for - technically and economically- sound decisions. In particular, consultation helps reconcile the views 
and concerns of different actors throughout the policy-cycle {i.e. in policy-shaping, implementation and 
evaluation), thereby obtaining wide support and social acceptance for decisions. Consultation is therefore 
an important means to improve effectiveness and efficiency of the Commission’s activities. Citizens are 
no longer passive objects of the adininistrative process but have an active role to play. 

Moreover, information technology has given opportunities for greater scrutiny of public 
administration performance by providing citizens with new instruments of communication and 
information. Public administration both at national and at European level is now more open and transparent 
than a few years ago. However, greater openness has also changed citizens' expectations and they are now 
more demanding of information, explanations and justifications than hitherto. 


2. WHAT ARE PUBLIC AUTHORITIES EXPECTED TO DO? 

The success of regulatory systems can be measured as their ability to accomplish their policy 
objectives. The first step in establishing whether regulation is necessary is to be clear about the 
objectives of the action envisaged and to identify the public interest at stake. Information needs to be put 
together in a systematic way to allow a thorough analysis of the causes of the identified problem 
(including the impact of existing regulations and other initiatives), the availability and possible 
contributions of different policy instruments and the existing and likely future behaviour of the 
stakeholders. This analysis will in turn allow the definition of feasible policy objectives and subsequently 
the determination by public authorities of the most appropriate solution. But the key question remains to 
know whether the issue at stake necessitates legislation. 


2,1. What is the problem to be solved? 

In order to detect the problem at stake, public authorities need to collect data through specific 
mechanisms. Only after an analysis of the causes of the identified problems, can feasible policy objectives 
be defined and then the most appropriate solution determined. That is to say that only when the problem 
is clearly understood, can it be decided whether objectives can be more effectively attained through 
regulation or other means. The regulator is then in a position to use the least coercive and most effective 
means to achieve that objective. 

The identification of the objectives is a necessary step, but it is not sufficient in itself to decide 
whether a regulatory measure is needed. Regulatory policy makers need a clear understanding of the nature 
of different policy instruments, of the habits of the regulated stakeholders, and of the regulatory context. 
Questions need to be posed taking into account the current industry structure and future developments 
in the sector. In other words, the context in which the problem appears or can be expected to appear. To 
know how the individual organisations are structured and make decisions is crucial. 
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2.2. How can regulators know the impact of their decisions ? 

Public authorities will have to make the final decision on the choice between regulatory 
systems, including no regulation. However, it is important that their decisions are enlightened by 
consultation with stakeholders, involving the latter in the definition of policy objectives. A first 
consequence will be to broaden the dialogue with stakeholders, developing more open and transparent 
consultation mechanisms with the civil society. A participatory approach has the potential to achieve 
decisions that arc supported by most of those who are likely to be affected. Not just because they agree 
with the desired outcomes but, more importantly, because they have been able to contribute to their 
shaping. 


Moreover, we need to further seek the answers to the impact of legislation; to find the right 
balance of costs and benefits to society. In every single legislative proposal, at national or Community 
level, the right balance between costs and benefits for business, consumers, citizens in general and the 
environment must be found. Regulators need to further seek the answer to a qualitative and quantitative 
impact assessment of legislation, and in so far as possible evidence-based analysis, to find the right 
balance between burdens and advantages to society. 

2.3. Who must be consulted? 

The drafting of a proposal will involve close collaboration and consultation with a wide variety 
of groups. It implies to consult, where appropriate and according to the rules on access to public 
documents, widely and transparently, giving access in so far as practicable to the results of the 
consultation as well as to the consultation documents. 

Identify the categories of stakeholders that need to be consulted is important. Those who are 
likely to be affected may be more likely to comply with rules in the development of which they have 
participated. The development of a broad consultation system means an increasing degree of co-operation, 
in vertical terms between different government levels, and in horizontal terms among several groups of 
actors. The more the rules are in line with their own goals, the more the degree of stakeholders’ 
ownership. 

It is clear that such consultations have to be managed efficiently in order to avoid slowing down 
the regulatory process unnecessarily. But time spent in an effective upstream consultation will often be 
recovered later in the process. 

Different forms of consultation may be appropriate for different policy areas and for different 
stages in the process. Green papers, advisory committees, business test panels or other forms of 
consultation addressed to civil society and the public at large may be suitable for the preliminary stage of 
the policy-making process, while the drafting stage of a legislative proposal is likely to require close 
collaboration with a more narrowly targeted group of stakeholders. 

The Business Test Panel project^ aims at improving the Commission’s regulatory impact 
analysis procedures and in this way adopt better quality proposals. It focuses on the compliance costs and 
administrative burdens that may hinder the development of trade and industry. As a supplement to the 
normal consultation procedures. The BTP must be representative (comprising firms of all sizes and broad 
geographical and industrial coverage), provide reliable results, impose light administrative burdens, be 
operational and confidentiality must be assured. Each Member States is responsible to set up a panel 
structure. 


3. http://europa.eu.int/comm/internal_market/en/update/panel/index.htm. 
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Policy-makers should, in addition to conducting specific consultations, also make use of 
mechanisms that produce permanent feedback. In its Inter-Active Policy Making Initiative,'* making use 
of e-tools, the European Commission is setting up a multi-policy data base to collect and analyse the 
spontaneous reactions of businesses and citizens in the marketplace. It involves a feedback mechanism 
which helps to collect spontaneous reactions in the market place; and, a consultation mechanism allowing a 
more rapid and structured collection of stakeholders’ reactions to new initiatives. These mechanisms are 
enhancing the Commission’s ability to assess the impact of EU policies (or the absence of them) on the 
ground, to evaluate proposals for new actions, to respond rapidly and in a targeted manner to problems or 
issues that emerge, and to be more accountable for its actions. 

Seeking answers through open and transparent procedures is key, but it requires an active and 
constructive approach from stakeholders. Interest groups need to organise themselves at European level 
to the extent to which that is the more efficient way to achieve their goals and be able to demonstrate that 
they are representative, to present consensual viewpoints, backed by rational arguments based on reliable 
technical expertise, to develop a European perspective and to play an active role in the implementation 
process. 


3. CONCLUSIONS 

A reinforced culture of consultation and dialogue is needed. In this sense, the White Paper on 
European Governance of 25 July 2001 proposes a code of conduct for the institution that sets minimum 
standards, focusing on what to consult on, when, whom and how to consult. Moreover, greater 
transparency will be achieved through the establishment of a comprehensive database providing 
information on civil society organisations active at European level. The civil society organisations will be 
invited to provide information on their objectives, their membership stmcture, sources of finance and their 
methods for consulting their members. 

[This will be accompanied by introducing a more coherent system through guidelines setting 
minimum standards for consultation procedures throughout the European Commission. These will 
include what to consult on, how to apply the principle of early consultation, the criteria for identifying the 
relevant stakeholders, practical guidance on how to carry out the actual procedure, how to present the 
results of the consultation to the political decision-makers and last but not least how to provide feedback to 
the stakeholders who were consulted. The guidelines will need to be monitored and evaluated to ensure 
maximum effectiveness.] 

Civil society increasingly sees Europe as offering a good platform to change policy 
orientations and society. It is a chance to get citizens more actively involved in achieving the Union’s 
objectives and to offer them a structured channel for feedback, criticism and protest. Civil society is 
going to be constantly invited to deliver credible, effective and verifiable solutions. Economic changes 
require both governments and civil society to reassess their traditional roles and remits. Dialogue is a key 
element. 


Thank you for your attention. 

Economic and Social Committee in its Opinion of 22 September 1999:^ 
“Civil society organisations include: 

4. www.europa.eu.int/comm/internal_market/en/update/citizen/ipm.htm. 

5. Official Journal of the European Communities (1999/C329/10). 


87 



• the so-called labour-market players, [i.e. trades unions and employers federations - also 
called the “social partners'’]; 

• organisations representing social and economic players, which are not social partners in the 
strict sense of the term; 

• NGOs (non-governmental organisations) which bring people together in a common cause, 
such as environmental organisations, human rights organisations, consumer associations, 
charitable organisations, educational and training organisations, etc.; 

• CBOs (community-based organisations, i.e. organisations set up within society at grassroots 
level which pursue member-oriented objectives), e.g. youth organisations, family associations 
and all organisations through which citizens participate in local and municipal life; 

• religious communities.” 
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JOSEPH SEON HUR, COMPETITION POLICY BUREAU, KFTC 


ADVOCACY ROLE OF THE KOREA FAIR TRADE COMMISSION IN REGULATORY 

REFORM 


I. Introduction 

Korea’s experience on regulatory reform is very unique in terms of its process, institutional 
arrangement and its outcome. This uniqueness is explained by the KFTC (Korea Fair Trade Commission)'s 
pivotal role in reforming wide-range of anti-competitive regulations. The current framework on regulatory 
reform has taken root in the government of Korea successfully by the KFTC's enthusiastic initiatives for 
facilitating active competition in the market. Another characteristic of Korea is the fact that corporations, 
consumers and experts group in academia got joined together, which became a prime power for the success 
of regulatory reform. 

Although Korea's regulatory reform has been driven by other ministries since the early 1980s, the 
result fell short of expectation. The fundamental reason lies in the fact that regulatory reform was on the 
hands of the engaged industrial ministries which are regulating authorities themselves and likely to be 
influenced by interest groups. 

In the past, the KFTC had concentrated on the enforcement of competition law, such as 
prohibiting cartels and abuse of market dominant power. However, recognising that enforcement of 
competition law alone cannot promise a fully functioning market with the regulations by sectoral 
ministries, the KFTC turned its attention to the policy sphere of competition advocacy role as the 
regulatory reform. Only after the KFTC became in charge of designing the overall reform scheme, such an 
effort resulted in the well-organised institutional arrangement. The KFTC's neutral status, which are not 
captured by the interest groups, and its know-how which had been accumulated by long experience on 
market analysis made this possible. 

'Committee on Regulatory Reform' under the arm of Presidential office has been the center for 
pushing ahead continuous and thorough reform, where businesses, consumers, regulatory body, 
competition authority and experts group get together and co-operatively proceed the reform. 

The KFTC, as a Korean competition authority, mainly aims at maximising the market 
performances by remedying market failures. In Korea, however, such a policy goal was hard to achieve 
partly owing to the old entrenched practices in private business sector accustomed to government 
intervention and guide. In this light, the KFTC was forced to extend its domain as a so-called 'market 
creator' rather only remained as 'market watcher’. As a consequence, the KFTC, whose primary mandate is 
enforcing competition law and policy, was forced to extend its concerns to regulatory reform, privatisation 
of SOEs, and intervention to the policy making procedures. 


II. KFTC's Resources to Play an Advocacy Role 

All the staff members of the KFTC are engaged in the regulatory reform process and the KFTC, 
with its human resources, has reviewed the governmental regulations which may affect the market. 
Noticeably, in the year of 2001, the Clean Market Project was launched as a core policy of the KFTC, with 
an aim to investigate the violations against the Korean competition law, and carry out the regulatory reform 
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and improve the comprehensive market stmcture as well. Punishment alone cannot fundamentally improve 
the market stmcture and long-time business practices. To overcome these limitations, the KFTC has been 
conducting in-depth analyses and regulatory reviews in six major markets: private educational institute, 
information-telecommunications, medical-pharmaceutic, wedding/funeral services and the mass-media 
such as newspaper and broadcasting industries. 

The KFTC established a permanent organisation for regulatory reform in the Competition Policy 
Bureau. This body, from the pro-competitive perspectives, has been reviewing various kinds of regulations 
imposed by other administrative agencies. The most prominent achievement was the enactment of the 
Omnibus Cartel Repeal Act (OCRA), which was made public in Febmary 1999. This successful 
enforcement of the OCRA resulted in the elimination or improvement of 20 cartels, including those that set 
remuneration for 9 professional occupations such as lawyers, certified public accountants, licensed to 
accountants, etc.. Although the KFTC once faced with much difficulties in enacting the OCRA, for 
instance strong resistance from interest groups. However, the OECD Recommendation on Prohibition of 
Hard-core Cartels ('98.4. 1 8) provided backing for this undertaking. 


III. Institutional Arrangements 

Competition advocacy refers to all the efforts aimed at establishing the principles of a market 
economy in the government decision-making, enforcement, and deregulation processes. This includes 
urging public enterprises and corporations undergoing privatisation to undertake restructuring measures in 
a pro-competition manner and eliminating economic regulations that reduce consumer welfare. For the 
efficient competition advocacy role, competition authorities need to be empowered with the appropriate 
authorisation and resources to have its own voices in the governmental decision making procedure. The 
KFTC's independent and higher status in the government structure, with its techniques and experience on 
market analysis, makes it possible to disseminate the competition principles in the process of regulatory 
reform. 


In order to play an effective competition advocacy role, competition authorities should be 
equipped with the necessary resources and authority. In addition, they should be able to take part in the 
government decision-making process in a timely fashion. 

In this regard, the Korea Fair Trade Commission (KFTC) not only holds the characteristics 
needed to be an effective competition advocate, but also offers other important capabilities as well. 


A. Competition advocacy tool in the government policy making procedure 

Institutional arrangements are composed of two dimensions; ex-ante and ex -post ways. Firstly, to 
block establishing the unduly regulation in advance is more important and effective for ensuring 
competition than once regulation is established. 


I ) Consultation on Enact of Acts and Decrees which restrain competition 

The Korean Competition Law (Monopoly Regulation and Fair Trade Act) requires other 
ministries to have prior consultation with the KFTC on whether their proposed acts and decrees have any 
clause having anti-competitive effects on business, which is very unique as an Competition advocacy role 
in Korea. As such, Korea's general competition law only stipulates the competition advocacy role of the 
competition authorities. Such a role is deemed one of the core functions of the KFTC. With respect to the 
consultations on legislation, in the last year, the KFTC has put forth its opinions on 60 (12.5%) of the 481 
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requests made by relevant government agencies for the enactment and revision of legislation. Of that, the 
KFTC's views and suggestions were reflected in 51 (85%) of those changes in legislation. As such, the 
KFTC has helped oppose and prevent the introduction and amendment of anti-competition legislation, 
thereby achieving, in effect, regulatory reform. The percentage of acceptance (85%) indicates that other 
irdnistries regard the KFTC’s opinions as important. 


2 ) Cabinet Meeting 

The KFTC consistently inputs competition perspectives into major policy making procedures 
such as cabinet meeting as a regular member. After the 4th Revision of the MRFTA in 1994, the KFTC 
gained full independence as a central administrative body under the Office of the Prime Minister and its 
status and functions were strengthened and the number of personnel considerably went up (number of staff 
was 343 as of 1995). Policies, once formulated, are difficult to change. In this regard, the KFTC Chairman 
can ensure that the views of the competition agency are reflected in the policy-making by attending and 
expressing his opinions at the Cabinet Meetings. The Cabinet meeting is of great importance, in that it 
incorporates the different opinions of ministers from the competitive point of view. Based on the authority 
and capacity provided by law, the KFTC has successfully fulfilled the role of a competition advocate. 


B. Ways to Ensure Competition Principles in the Regulatory Reform Procedure 

I ) KFTC's Experiences as Regulatory Reform Body 

Since 1990s, a number of committees relating regulatory refonn were newly established. At that 
time, reform drive lacked specialities in market analysis and techniques for reforming the regulations 
having possible anti-competitive effects. To ensure competition even after regulations are once set up, the 
KFTC established an internal organisation called 'committee on economic regulatory reform'('97.4-’98), 
which dedicated to the economic regulations rather than social. The committee successfully performed far- 
reaching reform against pervasive and deep-seated regulations with the KFTC's own staff members. This 
was historic in that the meaningful achievements done by the committee firstly prompted the trend of 
regulatory reform to spread out throughout government agencies. 


2) Participating Committee on Regulatory Reform as a Main Member 

Afterward, the committee was expanded and elevated under the leadership of Prime Minister, and 
naturally the KFTC played an important role as a standing commissioner. In its efforts to infuse 
competition perspectives to other ministries, the KFTC have designed its own guidelines that is to 
eliminate anti-competitive regulations such as entrance barriers, price control and regulations on business 
activities. 


IV. KFTC’s Competition Advocacy Role in the Privatisation Procedure 

The KFTC also has a keen interest in the privatisation of state-owned enterprises (SOEs). 
Privatising backbone industries that operate under state monopolies could help produce private monopolies 
instead of state monopolies. In recognition of this possibility, the KFTC has actively pursued pro- 
competition policies, including those that promote deregulation. 
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Privatisation of SOEs aims at making the market mechanism work In the public sector and thus 
to enhance its efficiency of the economy as a whole and ultimately to contribute to the national budget. 
Creating competitive conditions is the key to enhancing efficiency. Therefore, in order to prevent the 
transmission of public inefficiency into private monopoly, it is critical to secure market competition. 

The current program for privatisation and managerial renovation of state owned enterprises 
(SOEs) in Korea, commenced since 1998, is different from that of the past in that the task of privatisation 
has been executed not by existing but by a newly established organisation. The Ministry of Planning and 
Budget (MPB) played a central role in analysing the target SOEs in advance and holding hearings. Based 
on this process, the MPB finalised and announced 'the 1st privatisation plan of SOEs' and 'the 2nd 
privatisation and managerial renovation plan’ respectively in July 1998 and August 1998. An organisation 
responsible for performing privatisation of SOEs, the 'Committee on privatisation of SOEs' was created in 
the MPB. This committee is composed of Minister of MPB as a chairman, vice-chainnan of the KFTC, 
vice-governor of Korea Development Bank and 2 commissioners from the private sector. Since its 
establishment in September 1998, the committee has been convened eight times so far and dealt with major 
issues, such as improvement of regulation related to privatisation and overseeing the privatising process. 
The KTTC has performed competition advocacy role from the stage of drafting the privatisation policy. On 
each ministry's front, a task force team headed by a high-level official is responsible for technical works 
related to privatisation, such as the detailed time schedule and method of selling SOEs, planning strategy, 
etc. 


From the experience on privatisation of SOEs, the KFTC has learned that securing transparency 
in the process of privatisation, and the announcement the gradual privatisation schedule is important in 
order to provide predictability to enterprises preparing for privatisation. The cases also indicate that it is 
desirable for competition authority to intervene at an early stage of decision-making on privatisation and 
the importance of stmctural measure such as vertical separation. 

V. Policy Implications and Lessons reaped from Korea's Experience on Competition Advocacy 
Role in Regulatory Reform 

The experience of the KFTC as a competition advocate has several implications. 

First, countries that pursue an economic policy focused on industrial policy are likely to breed 
anti-competitive governmental regulations. This was the case with Korea, where a government-driven 
growth strategy was adopted and anti-competition regulations established. Though this could be 
overlooked at the initial stage of development, it eventually distorted market structures and negatively 
affected economic development. The lesson is that every effort to build a market economy should be 
undertaken in the initial stage of development. This can be achieved through the introduction of 
competition policies, with the competition authorities taking on an active competition advocacy role. 

Second, it is critical to confer full authority to competition agencies to allow them to serve as 
effective competition advocates. Because developing countries, in particular, are facing special challenges 
in the promotion of a free market, the role of such competition advocates is essential to overcoming those 
challenges. 

Third, regulatory reform body should continuously develop its own deregulation logic for 
securing their regulating power. This procedure cannot be completed in a short span of time, rather it is to 
be proceeded in a gradual manner with consistency. 

Lastly, regulatory reform efforts usually lose its compelling power, because reform efforts are 
often hindered by political popularity and strong resists from the interest groups. Thus it must be backed up 
by the political support from general citizen and the top government leader. 
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SCOTT JACOBS, JACOBS AND ASSOCIATES, UNITED STATES 


BUILDING CREDIBLE REGULATORS FOR LIBERALIZED UTILITY SECTORS 

Summary. The independent sectoral regulator is an important step forward from the traditional approach 
of regulation of utility sectors by line ministries who are also responsible for policy, industry promotion, 
and even management of service producers. But new problems are emerging in the design, implementation 
and concept of the independent regulator. A wider governance view focusing on ‘'checks and balances'’ 
between competing institutions in the regulatory regime could be a more flexible and effective guiding 
principle than “independence” in producing a credible regulatory framework. 

In recent years, the Asia Pacific region has received considerable private sector investment into 
infrastructure development from domestic and foreign investors. Much more investment in these services 
is needed in the next decade to meet the needs of current and projected populations. Investment has 
stimulated the creation of many new regulatory regimes and institutions, which are, in turn, intended to 
further stimulate investment by establishing confidence in government commitments to stable policy. The 
financial crisis of 1997 further increased the value of sound regulatory frameworks because post-crisis 
investors are warier and more risk conscious. Hence, efforts to build good regulatory regimes are likely to 
have even higher payoffs in future. Yet the difficulties of building a stable and credible regulatory regime 
are considerable, involving a complex mix of market, policy, institutional, and legal reforms. OECD 
countries are struggling to build sound regulatory regimes - the difficulties are much greater in developing 
economies, where experience with markets is shorter, political stability is weaker, levels of poverty are 
higher, and the mle of law and protection of property rights are still being consolidated. 

This paper focuses on the so-called “independent regulator", one of the most highly regarded 
institutions of modem regulatory governance. The performance of these bodies substantially affects the 
development of the vital infrastmeture sectors, whose quality and accessibility is central to the quality of 
life for citizens, and whose efficiency is critical to economic development. Particularly in developing 
economies where fundamental institution-building is underway, it is important that we better understand 
the performance of these “independent" bodies, their links to other aspects of the legal and policy 
environment, and design options related to their performance. 

There is widespread support for independent regulators y and many have been created in the past decade. 

Independent regulators are widely used in liberalizing utility sectors with network characteristics 
such as energy, telecommunications, and transport, and in other sectors where sector-specific prudential 
oversight is needed such as financial services. Dozens of these bodies have been set up in OECD countries 
in the last few years alone (Table 1). This trend is fueled by WTO market access agreements, by reforms in 
Europe from the Single Market, by policy advice by the OECD, the World Bank, the IMF, and other 
international institutions, and by the expectations of investors. Increasingly, the “independent regulator’ is 
becoming a potent symbol of a government’s commitment to genuine reform and competition. In few other 
areas of regulatory practice is there such widespread agreement of the need for a particular regulatory 
model. 


The reasons for setting-up these bodies are well known. Independent regulators are meant to 
regulate more efficiently and build confidence among market actors by: 
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• clarifying confusion among multiple roles of government. In sectors characterized by a mix 
of competitive and natural monopoly activities, independent regulators are meant as an 
alternative to the traditional mix of policy, regulation, ownership, and promotion tasks inside 
line ministries: 

• shielding market interventions from political and commercial interference, and so 
appropriately allocate risks and establish market incentives; 

• improving transparency for market actors and consumers; 

• deepening expertise and technical skills in these complex areas; and 

• enhancing stability and commitment to optimal long-run policy based on competition and 
consumer welfare. 

Independent regulators seem to have indeed improved the regulatory environment compared to previous 
regulatory arrangements... 

Given the magnitude and cost of government failures in the past that have resulted in low quality 
and high-cost infrastructure services, it is easy to understand why these improvements in regulatory 
regimes are so attractive to reformers. There is little doubt that, compared to regulatory functions 
embedded in line ministries without clear mandates for consumer welfare, independent regulators are a 
sound improvement. They have accompanied the achievement of major gains for consumers through 
investment, innovation, and choice. It is telling that market -opening and competition have emerged most 
quickly in precisely those sectors - financial services and telecommunications - where independent 
regulators are most prevalent, although the causality is not clear (globalization and competition may have 
stimulated the creation of independent regulators, rather than the other way around). Some empirical work 
has suggested that independent regulators in the telecommunication industry are associated with more cost- 
oriented pricing and faster investment and innovation, compared to regulation by a line ministry.* 

In its detailed reviews of regulatory practices in OECD countries,^ the OECD has also welcomed 
the move to establish independent bodies, arguing that this trend offers great potential in improving 
regulatory efficiency. The OECD’s view is that specialised and more autonomous regulators have created 
important “checks and balances” to match the powers of ministries and interest groups and increase the 
speed and quality of regulatory decisions. It should be noted that the OECD view - emphasising consumer 
welfare and regulatory quality through better governance arrangements - is slightly different than that of 
the development community, which emphasises investor confidence and protection by separating 
regulatory decisions from other political and administrative institutions. The OECD approach seems to 
take a longer-term view and is market-oriented, while the development approach seems transitional and 
investment -oriented. 

...but in reality almost all independent regulators in OECD and other countries are too new to enable us 
to evaluate their design and performance over time. 


1. Hoski, H. (1998), "Liberalisation, Regulation, and Universal Service Provision in the European 
Telecommunications Markets,” Helsinki, Research Institute of the Finnish Economy, ETLA. Mimeo (as 
cited in Cowhey, Peter and Mikhail Klimenko (1999), “The WTO Agreement and Telecommunications 
Reforms,” WTO 2000, Capacity Building Project, Background Papers, 
http://wwwl.worIdbank.org/wbiep/trade/wto2000_BPs.html. 

2. See OECD website at http://wwwl.oecd.org/subject/regreform/. 
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Despite the near-universal recommendations for independent regulators, these institutions are too 
untested to permit us to be very confident about their effectiveness over time. Although the first 
independent regulators were created over a century ago in the United States as an anti-coiTuption (not a 
competition-promoting) measure, it is surprising how little we actually know about the performance over 
time of independent regulators, both in OECD countries and in developing economies. Liberalization of 
the utility sectors only began in the pioneering OECD countries (US and UK) in the 1980s, and in most 
countries only since the mid-1990s. In developing countries, there is much less experience. 

Table 1 shows how rapid has been the emergence of independent regulators in 14 OECD 
countries. In the telecommunications sector, 11 countries have set up new bodies in the 1990s, most since 
1995. In the energy sector, nine out of 14 countries have set up independent regulators since 1990, with 
another country anticipating one. Even competition authorities, which have substantial roles in regulating 
the network industries, are relatively new independent bodies. Eight of these 14 OECD countries have 
created or substantially strengthened independent competition authorities only in the 1990s. It is interesting 
to note that independent regulators are also expanding into other sectors and policy areas, including 
transport (Ireland, many other countries), data protection (Italy), and tobacco regulation (Mexico). 

Table 4. 1 , Creation of independent regulators and competition authorities in 12 OECD countries since 1990 



Telecommunication 

Energy 

Financial services 

Competition 

authority 

Czech Republic 

Czech 

Telecommunication 
Office (2000) 

No independent 
regulator 

Commission of 
Securities (1998) 

Czech Office for 
Economic 
Competition (1991) 

Denmark 

National Telecom 
Agency (1991) 

Energy Supervisory 
Board (2000) 


Pre-1990 

Greece 

National 

Telecommunications 
and Postal Services 
Commission (1998) 

Energy Regulatory 
Authority (1999) 

Capital Markets 
Commission (1996) 

Competition 
Committee (1991, 
strengthening an 
exi.sting body) 

Hungary 

Communications 
Authority, HIF (1997, 
building on earlier 
institutions) 

Hungarian Energy 
Office, MEH (1995) 


Office of Economic 
Competition, HCO 
(1990) 

Ireland 

Director of 
Telecommunications 
Regulation, DTR 
(1997) (assigned 
regulation of postal 
services in 2000) 

Commission for 
Electricity 
Regulation, CER 
(1999) 


Competition 
Authority (1991) 

Italy 

Communications 
Authority (for 
telecoms, television, 
and publishing) 
(1997) 

Energy Authority 
(1995) 

Prc-1990 

Competition 
Authority (1990) 

Japan 

No independent 
regulator 

No independent 
regulator 

Financial Supervisory 
Agency (1998) 

Pre-1990 

Korea 

2000 

Anticipated 200 1 

Financial Supervisory 
Commission (1998, 
unifying several 
separate bodies) 

Korea Fair Trade 
Commission (1990, 
building on earlier 
bodies) 

Mexico 

Federal 

Telecommunication 
Agency, COFETEL 
(1996) 

Regulatory Energy 
Commission. CRE 
(1995) 


Federal Competition 
Committee (1993) 
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Telecommunication 
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As experience grows, so too are concerns that the proliferation of independent regulators has not 
resolved important problems, and has created new problems. 

With the global proliferation of independent regulators, concerns are emerging about the 
operation and performance of independent regulators, including potential problems with political 
feasibility, capture, complexity, rigidity, cost, accountability, and fragmentation of competition policy.^ 
These problems, if borne out, could reduce longer-term regulatory quality in vital infrastructure sectors. A 
wider discussion of the benefits and costs of independent regulators, and better information about optimal 
design of such regulatory bodies, is needed, in light of these concerns. 

The emphasis on “independence*’ as the critical characteristic of good regulation has engendered 
considerable confusion and misunderstandings in countries that are asked to create what seems to be an 
institution that is awkward, outside of normal governance processes, democratically dangerous, and 
perhaps unconstitutional (as it was in the Netherlands). In practice, “independence” is a fuzzy concept that 
is not well defined. For example, the WTO Telecommunications Agreement interprets the term as a 
regulator who makes decisions on his own, without any outside interference. In the European Union, the 
regulator is supposed to be independent from the licensees and from the government. The regulator may 
receive a policy direction from, for example, a government minister but may still be considered 
independent when it comes to regulatory decisions and enforcement. (The European Commission has 
followed this with a useful checklist of good design characteristics for national regulators.**) These are not 
operational definitions of independence, since everyone agrees that “independent” regulators operate under 
the authority of laws that are adopted and can be revised by legislators, on the basis of annual budgets that 
must be approved, under the leadership of commissioners who must be appointed, under judicial review, 
and under a policy framework established by ministers. The precise construction of these relationships will 
define the nature of independence of the regulator. 


3. Jacobs, Scott (2000), Regulatory Governance: Improving the Institutional Basis for Sectoral Regulation, 
December, available at http://www.oecd.org/subject/regreform/ind_regulators.htm. 

4. European Commission (1998), Fourth Report on the Implementation of the Telecommunications 
Regulatory Package, Brussels. 




The OECD work revealed other problems with independent regulators - related to the search for 
the right level of independence - that have undermined their performance and legitimacy. The OECD 
reviews suggest, in fact, that governments tend to rely too much on under-equipped and unsupported 
independent regulators to carry out tasks that are beyond their capacities. Important concerns include: 

• Few countries have a co-ordinated institutional framework for creating and operating sectoral 
regulators. They tend rather to be established in an ad hoc manner, often responding to an 
international obligation or commitment to establish an “independent” body. In many cases, 
the respective roles of the principal regulatory authorities are not clearly defined, and 
accountability is unclear. Legal authorities are too weak in some cases, and too wide in 
others. In some cases, regulators are subservient to ministers, and in others regulators have 
too much discretion to direct market players. 

• The tendency to establish too many sectoral regulators, rather than multi-sector regulators, is 
becoming clear. Co-ordination and harmonisation mechanisms are lacking, even when much 
of the theoretical foundations are siirdlar. For example, essential issues like controlling prices 
or managing access arrangements for “essential (or network) facilities” or interconnection 
prices differ between agencies for reasons unrelated to structural differences in the industries. 

• In addition to a less than optimal use of scarce human resources and duplication between 
bodies, the risk of costly institutional rigidities increases as regulators proliferate, as does the 
risk of capture by powerful interests. Appropriate regulatory structures change over time as 
sectors change. Independent regulators should be seen as transitional bodies that should 
evolve as competition emerges - focussing more on network issues than asymmetrical 
regulation, for example - and disappear when the competition authority can take over 
regulation of the sector, that is, when the regulatory issues become general competition 
issues. How long should independent regulators exist? It depends on the nature of the issues 
at stake - in transport and telecoms, where natural monopolies are eroding and may not exist 
as serious problems in a few years - independent regulators are unlikely to be needed for as 
long as expected. In energy, where transmission will pose network problems for a long time, 
sector-specific regulation will be needed to ensure interconnection and maintenance and 
reliability in the grid, and perhaps oversight of pool and futures markets, but this may not 
justify the existence of a separate regulatory institution.^ If past experience is a guide to 
future behaviour, independent regulators will regulate too much for too long, and so hamper 
rather than aid the development of competition. Regulated competition that slows structural 
change in the sector can be seen as a politically attractive alternative to aggressive protection 
of competition that forces real change, and it is in the regulator's interest to maintain the need 
for regulation rather than to do its job too well. The risk of over-regulation by static 
institutions that do not want to go out of business is even greater when interventionist 
attitudes by the regulators have not changed from the predecessor institutions. People don't 
change just because they move from a ministry to an independent regulator. 

• A related and extremely important problem is that independent regulators can slow the larger 
adjustment of the sector, and lose potential gains to economic growth and consumer welfare. 
National economies are very fluid and plastic now. Traditional sectors are changing and 
merging with other sectors or new sectors as technologies change. Electricity and gas sectors 
are converging into a single integrated sector as gas turbines become a competitive 


5. In fact, even in pure monopoly conditions, it has been argued that simulating competition through 

strategies such as periodically auctioning off rights to bidders competing on the basis of price and quality 
can be more efficient than direct regulation. 
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generation technology. Traditional telecommunications sectors are merging into broadcasting 
as technologies become intertwined. Yet independent regulators are often designed around 
obsolete ideas of the sector: telecommunications regulators rather than communications 
regulators, or electricity regulators rather than energy regulators. In these cases, regulators 
can inhibit sectoral convergence, and consumers lose the potentially huge benefits of 
convergence. That is, independent regulators can "lock in" for many years a rigid and 
outdated institutional structure not consistent with the natural evolution of the economy. This 
damages rather than supports economic development. A hidden cost of a proliferation of 
narrow regulators is that it becomes harder to take co-ordinated reforms that cut across 
jurisdictions to exploit synergies. Hence, the benefits of comprehensive and multi-sectoral 
reforms can be lost. 

• Accountability to ministers and to the parliament is a continuing concern that no country has 
addressed to its satisfaction. Good regulation is not just about finding the right technical 
solution, but about placing that solution within a larger supportive policy, economic, and 
social environment in which it can function. Replacing direct political accountability based 
on ministerial responsibility with managerial/technical accountability between regulators and 
ministries as well as parliament can create new potential problems. There is both the risk that 
such parliamentary overview will either be too loose, allowing the regulator too much or 
inappropriate discretion, or too tight, forcing the regulator into specific market decisions not 
linked to the regulatory mission. It is important that the accountability requirements are 
balanced with the necessary operational independence of the regulators. Independence cannot 
become lack of accountability for performance. If this happens, the regulatory institution will 
not survive. Majone has argued that a mix of approaches is necessary: “[A] highly complex 
and specialized activity like regulation can be monitored and kept politically accountable 
only by a combination of control instmments: legislative and executive oversight, strict 
procedural requirements, public participation, and, most importantly, substantive judicial 
review.”^ Regulation in Europe, he says, does not live up to these standards. In OECD 
countries generally, these dimensions have been neglected in the rush to independence. One 
of the few countries to launch a wide debate on the accountability of the new regulatory 
bodies is Ireland. In March 2000, the Minister for Public Enterprise published a policy paper 
entitled Governance and Accountability in the Regulatory Process: Policy Proposals. The 
document attempts to resolve concerns about a ‘democratic deficit’ which could have an 
impact on the credibility and legitimacy of the new regulatory institutions.^ 

• Human resource policies are not aligned with the needs of the new regulators to hire experts 
from competitive private labour markets. Resources are insufficient to carry out their 
missions. Training is insufficient. Important regulatory failures can be blamed upon lack of 
expertise among the personnel. 

• A common problem in OECD countries is that the relationship with the competition authority 
is confused. That is, sectoral regulators are responsible for dealing with classical competition 
problems, under their own statutes rather than under the competition law. The result of this is 
to fragment competition principles so that different principles apply to different parts of the 
economy. This is risky, and has produced conflict and confusion in some sectors in some 


6. Majone, G. (1993), “Controlling Regulatory Bureaucracies: Lessons from the American Experience,” EUl 
Working Papers in Political and Social Sciences, European University Institute, Florence, Italy. 

7. For a fuller discussion of ‘democratic deficit’ in the regulatory process, see Ferris, Tom (2000), 
“Regulation of Public Utilities ”, Irish Banking Review, Winter. 
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countries. Sectoral regulators are usually not competent to apply competition law - this has 
been shown by mistakes made in many countries. For example, the US rail freight system has 
been substantially deregulated since 1980. The Surface Transportation Board, which retains 
authority over mergers, approved in 1996 the largest merger in US rail history against 
recommendations from antitrust authorities. Within a year, severe and persistent operating 
problems and capacity limitations developed in the merged system, and the STB’s regulatory 
interventions could not remedy the market power problems. The OECD is of the view that 
there should be a single, economy-wide framework of sound competition policy principles 
that is applied equally everywhere. Sector-specific regulatory regime and independent 
regulators should not be able to establish sector-specific competition policies. 

• Regulations produced by the regulators tended to escape the government-wide regulatory 
quality management system, such as transparency, public consultation, and regulatory impact 
analysis requirements. 

• Relationships with judicial authorities are evolving, but are causing problems in some 
countries. Judicial authorities, sometimes unfamiliar with the market and consumer welfare 
analysis used by regulators, have put more emphasis on the property rights of incumbent 
firms. This has resulted in delays or reversals of many of the most important decisions 
independent regulators. 

The risk of capture of independent regulators can be high. Sector-specific independent regulators 
are vulnerable to capture by the very industry they regulate, because regulators depend on the industry for 
information and co-operation in order to do their job. The risk of capture does not seem to materially 
change when regulation is moved from line ministries to independent bodies; in fact, the risk of capture 
can increase if the regulator is under-equipped and under-financed. The risk of capture is higher when 
incumbent firms have political power and can intimidate the regulator through the political system. The 
risk is also higher when the regulatory system allows excessive appeals and layers of decisions, so that the 
decisions of the regulator become mired in years of controversy before they become effective. 

These issues have led the OECD call for a comprehensive review of the functioning of the 
independent regulatory bodies to identify problems and develop consistent solutions. More work by the 
OECD and other international institutions to monitor and assess best practices in the design of these 
important regulatory institutions would further assist countries in ensuring that they yield the expected 
benefits in market performance, while respecting norms of transparency and accountability. 

The record for independent regulators seems even worse in developing economies in the Asia- 
Pacific region. A 1998 report prepared for the Asian Development Bank by the National Economic 
Research Associates found a general trend toward independent regulators in 5 sectors in six ADB 
countries, but remarked on '\..the absence of any well-established independent regulatory agency with a 
reputation for fair and effective regulation... There is no clear evidence of convergence to best practice or 
any other common solution. It remains to be demonstrated whether international '‘best practice” 
regulatory frameworks can and do work effectively in Asian DMCs.”^ Whether because of difficulty in 
concept, design complexities, or political incapacities, and despite extensive privatisation and reform in the 
five sectors, none of the six countries had succeeded in establishing an independent regulator that would 
meet international best practices. 


8. “Governance and regulatory regimes for private sector infrastructure development,” TA No. 5758-REG, A 

Report for the ADB Prepared by NERA, March 1998. 
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In fact, risks of poor performance of independent regulators are higher in developing countries 
than in OECD countries due to the phase of economic development and to fewer checks and balances on 
regulatory behaviour: 

• Higher poverty rates mean more emphasis on universal service obligations, usually met by 
former monopolies and used, often reasonably, to justify privileges and special relationships. 

• Shortages of expert skills are more acute, which mean that staff are drawn from the regulated 
industry. 

• Public sector pay is lower relative to private sector, combined with poor conflict of interest 
controls such as revolving-door controls. Research has shown that regulatory leniency is tied 
to future employment contracts. 

• There is less experience with other autonomous agencies such as central banks, competition 
offices, and auditors. 

• Ties are closer between industry and government due to the state-led development phase. 

• The newer formation of the nation may require more careful balancing between ethnicities 
and regions. In South Africa, guidelines state that members of independent regulatory bodies 
should be appointed for a fixed term, preferably by public nomination and a process of public 
hearings, according to publicly available criteria which guarantee diversity of political, 
ethnic, social and professional background. 

• The transparency framework is usually not as well developed, and less robust judicial review 
functions under a weaker rule of law mean that law enforcement is less reliable. This often 
leads to more fragmented internal markets. For example, China’s internal market is highly 
fragmented. Regulatory barriers to the movement of goods and services across regional, 
provincial, county, and even urban jurisdictions create enormous hidden costs by weakening 
competition, increasing production costs, and reducing quality of products and services. Such 
problems pose huge difficulties for national regulators. 

• Consumer interests are poorly organised, in line with a weaker vigilant civil society in 
general. 

• Parliaments carry out less oversight of performance. 

• Competition authorities are weaker or non-existent. 

These concerns should cause us to reconsider, if only on purely practical grounds, whether the 
independence of the regulator is the best or only criterion for an acceptable regulator in either OECD or 
developing countries. 

A more appropriate test for credible regulatory institutions might be ^‘checks and balances” within 
governance structures. 

There is little doubt that the success and sustainability of liberalisation in the utility sectors 
hinges on strong institutions. There is also wide agreement that credibility among market actors (investors, 
producers and consumers) is the single most important characteristic of an effective regulator, particular as 
new market actors such as foreign investors and consumers enter. Investment in sectors characterised by 
long-term investments, high sunk costs, and intricate property rights that change as technology changes is 
highly influenced by government reputation for fairness and adherence to core principles (because 
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expected returns on assets change as regulator risks change). High credibility boosts market outcomes, 
while low credibility undermines or blocks the benefits of markets. The design of the regulatory regime 
should therefore aim at credibility based on a reputation for neutrality, efficiency, and respect for market 
principles. Independence is a means to achieve credibility, not an end in itself. 

Yet an over-emphasis in the reform program on the independent regulator itself would be a 
mistake. There are great difficulties and risks in establishing a single institution outside the governing 
structure that is flexible, integrated, legitimate, powerful, and resistant to capture, that is, in a word, 
credible. Examples of successful independent regulators are quite rare, even in the developed countries. 

Another approach that might be more credible is to take a wider governance view of how 
interlocking institutions work together, that is, of checks and balances that together reduce the risk of 
capture, unaccountability, and too-narrow missions. The key question for reformers could be phrased as: 
"'Are the checks and balances built into the overall system sufficient to prevent capture and bias in 
decision-making contrary to the core mission of long-run consumer welfare?'' 

In this approach, credibility is the result of a well-designed mix of incentives, authorities, and 
procedures involving a range of actors. No single aspect of independence is the litmus test for success. 
Independent regulators have their place within the larger set of institutions that, together, establish 
credibility for the regulatory regime. Weaker independence of the sector regulator might, for example, be 
offset by stronger judicial review or consumer oversight or transparency provisions. 

What is needed in most countries is a larger system approach to institutional redesign, since a 
regulatory regime is an interdependent system. The task of establishing a market-oriented regulatory 
regime should include all institutions with significant influence on policy design and implementation. This 
will help avoid unhealthy focus on single components of the system, to the exclusion of others. 
Institutional design, accountability, and transparency should be designed to work in an integrated fashion 
in the national context. Keeping in mind that there is no single institutional model to a competitive utility 
market, most governments should design at least two institutions at the same time, redesign two others, and 
establish transparent, ethical, and accountable procedures. They should design: 

• A regulatory policy body within the line ministry 

• An independent regulator that is functionally separate from the regulatory policy body in 
terms of staffing, budgets, and regulatory decisions 

• Other specialised institutions such as an independent system operator for electricity grids 
might also be needed. 

Governments should redesign: 

• The role of the competition authority in the sector 

• The role of dispute resolution and judicial review institutions 

Governments should create procedures that ensure: 

• Full consultation with market actors before a decision is taken 

• Public disclosure of the rationale for decisions 
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Ethical conduct of regulators 


• Efficient and rapid appeals 

• Accountability and oversight procedures by ministers and parliaments 

The “checks and balances” approach to the design of the independent regulator requires a more 
integrated approach to considering relationships with other institutions. To illustrate, eleven relevant 
design issues and specific strategies used in OECD countries are listed in Table 2. Since there is no model 
for the right regulatory regime, Table 2 is not a checklist, but a set of options used in other countries that 
can be combined to create an array of forces acting together in the interest of market functioning and, in 
the end, of consumer interests. 


Table 2. Strategies for a credible independent regulator within a system of checks and balances 


1. Eflicient and co-ordinated regulatory systems 


Clear allocation of responsibilities, based in law, among the several bodies responsible for sectoral policy, 
market regulation, competition policy, and dispute resolution. Overlaps defined and resolution is clear. 


Co-ordination and referral procedures at the working and policy level between the relevant institutions 


Close monitoring by an outside policy or parliamentary body of the fit between regulatory regimes and 
sectoral needs. 


Convergence between related sectors (such as electricity and gas) is reflected in policy institutional co- 
ordination and adaptation. 

2. Efficient scope of regulatory bodies 


Industry-specific, sector-wide, and multi-sector scope is defined by the need for a specialised body vis-a-vis 
efficiencies from shared activities, treatment of common issues such as valuation of capital, reduced risk of 
regulatory capture, and avoidance of distortions due to regulatory inconsistencies across related or converging 
industries. This will depend in part on whether the related industries are liberalising at the same speed. 

3. Stability in market oriented policies (optimal contract commitment versus flexibility to rebalance interests 
of market actors, consistent adherence to market principles) 


Clear mission statement set in law to serve consumer interests by encouraging open competition, adherence to 
competition principles, and customer choice (no general “public interest” mandate) 


Regulator set up before regulatory reform is carried out 


Stability in underlying legislation, with few major revisions in transition phase 
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Adequate tenure for regulators (5-8 years?) 

4. Accountability for results 


Regular public reports showing progress against mission statement. 


Periodic parliamentary oversight, assisted by expert parliamentary staff to correct information disadvantages. 


Establishment of consumer advisory body or other consultative committees with formal powers to advise, 
question, and publish reports. 


Independent review of market results and regulator’s performance (by independent advisory body or the 
competition authority?) 

5. Effective autonomy: Low risk of influence of market decisions by political interests, low risk of capture by 
incumbent and dominant firms 


Clear mission statement oriented to maximising consumer welfare and consumer choice. 


Generalised agencies (multi-sector) are less susceptible to capture than are specialised agencies. 


Appointments of agency heads are made for defined periods, non-renewable, with clear and limited removal 
criteria such as corruption. 


Appointments are made by the prime minister and approved by the parliament^ 


Ex ante review of regulatory decisions by ministries should be highly limited or non-existent; ex post review 
should be limited to procedural issues. 


Budgets are earmarked, or set outside of the ministry, or financed through levies on end-users, network users, 
or license holders (normal government auditing procedures apply) 


Clear accountability for defined market results 


Transparency in explaining the reasons for decisions and their relation to consumer welfare 


Staffing is independent of ministry (secondments are clearly transitional in nature) 


9. Estache, Antonio and David Martimort (1999), “Politics, Transaction Costs, and the Design of Regulatory 

Institutions,” World Bank Policy Research Working Papers #2073. The paper is at 
http://www.worldbank.Org/html/dec/PublicationsAVorkpapers/wps2000series/wps2073/wps2073- 
abstract.html 
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Oversight by competition authority reduces risk of capture. 

6. Clear authority of the regulators 


Procedures for amending licenses and concessions must be clearly defined in advance. 


The powers of the regulator and its room for discretion must be defined clearly by specifying decision 
criteria, factors, and goals. 


Information collection authority is needed vis-a-vis market actors 


Inspections, sanctions and other quasi-judicial functions must be clear, convincing and efficiently wielded, 
either by the regulator or by a third party 


Criteria for awarding licenses, concessions and other forms of regulation by contract must be clearly defined 
in advance. 

7. Efticient governance of the regulator 


Efficient decision and dispute resolution procedures within the autonomous regulator (If a commission is 
appropriate, how should it be structured for credible and rapid decision-making? One or multiple 
commissioners? Odd or even numbers? Staggered terms or not?^*^ In the OECD, only the UK and Finland 
have single-commissioner models, and the UK will soon switch to multiple commissioners) 


Clear lines of decision with minimal pre-decision reviews by separate bodies. 

8. Professional credibility of regulators 


Professional competence and integrity are key to choice of regulators 


Vigorous conflict of interest provisions are in place 


Oversight by ethics body against clear ethical standards 


Revolving door policies are established 


Pre-set period of appointment, with no re-appointment 

9. Impartiality and transparency in procedures, instruments, and reasoning for decisions 


10. See lEA (2001), Regulatory Institutions in Liberalised Electricity Markets, Paris, p. 20. 
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Explicit public consultation procedures at the policy development phase to which all interested parties have 
equal access. No lobbying behind closed doors. 


Defined role of advisory bodies with sunshine provisions for their operation 


Clearly defined communications with the incumbent firms 


A defined set of instruments for decisions is necessary, with clear procedures for each. A range of options 
should be available so that the regulator can respond to changing economic situations, but in taking any 
actions the regulator must be held accountable. 


Licenses and concessions must be used only in non-competitive markets; in competitive markets, general 
regulations are preferred. 


Regulatory impact analysis should be used and made public to assess market impacts of decisions. 


Publication of all decisions and full rationales for decisions 


Vigorous oversight of industry self-regulation 

10. Adequate technical capacities of the regulator 


Sufficient human expertise on generation and transportation in areas such as technology, accounting, 
economics, and law 


Number of employees proportional to tasks and market 


Recruitment and pay uses market practices rather than civil service rules 


Ability to hire external expertise 

11. Efficient dispute resolution 


Appeals rights are structured to avoid paralysis or costly delays by litigation (restricted to undue process or to 
substantive issues?) 


Dispute resolution is functionally separate from ministry and regulatory body (independent appeals body?) 
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ROY JONES, SENIOR POLICY ADVISOR, TUAC-OECD 


COMMUNICATING WITH AFFECTED INTERESTS 


1. Introduction 

As a background to my presentation I will briefly highlight three realities that are key to 
understanding the contemporary global political economy. The first is that our economies are mixed, with 
public and private sectors co-existing, albeit with differing shares according to the particular national 
situation. That mix is evolving everywhere and becoming more complex. It applies whether we look at our 
host country China or for that matter Germany or the United States. Wholly private sector economies exist 
only in the minds of ideologues and theoreticians. The second reality is that the governance process of 
economies and societies is getting more complex as well. As will be seen, hierarchical systems are giving 
way to new and more vertical and horizontal systems, with demands from a wider range of groups to be 
involved in the decision making process. The notion of ‘pluralistic governance’ has emerged. Third and 
directly related to weaknesses in the first two realities, is that the backlash against what many see as the 
hegemony of "corporate globalisation" will not go away, nor will it if policy makers and advisors continue 
with the myth that people just haven't got the message. 

These three realities matter, and are increasingly intertwined around the public policy debate over 
the regulatory reform programmes required to ensure that mixed economies are efficient, effective and 
equitable in terms of outcomes, notably regarding distributional issues. They matter, too, in both APEC 
and OECD countries. 

Governments have now accepted, or are becoming to accept what trade unions have been saying 
for years. For market (mixed) economies to work, and indeed to survive, they must be underpinned by 
effective social institutions, which are organised independently of the state. Only they can provide the 
necessary checks and balances on the legislature and the vested interests of capital. Important examples 
include an independent judiciary, media, and trade unions, along with independent non-govemmental 
organisations (NGOs). On this, and as will be seen below, it is important that we distinguish between 
democratic and independent trade unions and the wider NGO movement. For the existence of the former is 
due to their unique role as ongoing economic actors in society, which is recognised in the status which 
workers' rights have as a special category of human rights. 

For governments to communicate with those whose interests are most affected by regulatory 
reform initiatives, it is a precondition that the social institutions that represent them must be in place, 
nourished and encouraged, and that their right to exist is enforced in practice. For my purpose, that applies 
equally to trade unions and the wider NGO movement, the judiciary, and the media for instance. 

We should be clear also that the communication of a policy change or initiative is usually a one- 
way dialogue. But experience shows that for regulatory reform initiatives to be sustainable, it is insufficient 
that governments simply communicate outcomes to affected interests. Sustainability requires that those 
most affected must be consulted with, and engaged upfront over the development of the reforms 
themselves, which is a two-way dialogue. 
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2 . 


Points of substance 


Turning to points of substance I will focus on the following: 

• Why governments should consult and engage with non-governmental actors over the 
development of regulatory reform initiatives; 

• Which groups governments should target for this engagement; 

• What issues should be on the agenda, with whom; and 

• How this process should proceed. 

The following issues are important as to why governments should go beyond communicating 
regulatory reform initiatives to affected interests and to consult and actively engage with them over the 
design and implementation of the programmes themselves. 


As the governance of societies and economies has become increasingly more complex and 
diverse, the notion of 'pluralistic governance' has emerged. As applied to political governance this means 
that the old paradigm of a central national government determining policy (sometimes in concert with 
affected interests) and then handing it down, or communicating it to a passive society no longer fits the 
needs of a changed world. The emergence of 'pluralistic governance' has seen aspects of the political 
decision making process, including over economic policy, being passed upwards, downwards (vertically) 
and horizontally within and beyond the national level. The WTO is one practical example of the upward 
process, as is the European Union. Meanwhile regions within many countries are increasingly demanding, 
and receiving autonomy over decision-making, whether through decentralisation or devolution 
(downward). There is truth too in the notion that many governments have privatised their regulatory 
powers and authority to the private sector as regards the enforcement or, to be more precise, the non- 
enforcement of labour standards and other workplace issues (a negative vertical aspect). The horizontal 
aspect relates to the increasing demands of traditional actors, such as labour and business to be involved in 
the existing and new vertical process of governance, and of course new actors that have emerged of late, 
namely NGOs. 

In parallel, the old economic paradigm has broken down: a paradigm in which, on the one hand, 
the command and control of public services and assets was vested in the state while, on the other hand, the 
dominant form for the business sector was the private limited company. The boundaries between the two 
sectors themselves have become blurred with the advent or development of not for profit organisations, 
networks and trusts, private-public partnerships, often mixing the purchase by the state of services from a 
range of providers. On the wholly private side the emergence of the public limited company (Pic), with a 
range of mostly institutional owners brings forth new issues of active ownership and who shapes that and 
to what ends. 

In those terms the notion of 'pluralistic governance' means that governments need to adopt 
innovative and proactive ways of reaching out so as to ensure that the demands of these groups are 
accounted for in this new policy setting environment. That applies whether at the national or multi-lateral 
levels. Business as usual will no longer suffice. Moreover, this new complexity of decision-making means 
that the practical experience and insights of actors such as trade unions and representative NGOs have to 
be brought into the formulation of policy making upfront. In turn that will encourage the development of 
better policy, even if it takes slightly longer to achieve that consensus or reluctant acceptance. 
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Downstream, our engagement along these lines will help reduce the incidence and impact of 
arbitrary regulatory reform developments and help reduce and overcome market and regulatory failure. 
Crucially, it will help to stem the regulatory capture of the decision making process of governments and 
the new at-arms-length regulatory bodies by vested business interests, of which a side effect has been an 
explosion in corruption and, for example, health and food safety issues. 

Speaking specifically about the engagement of trade unions, such an effective and early 
engagement, if leading to a consensus, would confer on us a sense of ownership of any subsequent 
outcome. And, experience shows that those which own a policy, feel an attachment, a belonging, and an 
anchor to ensure its implementation. In practice that ownership brings with it a commitment from our 
people to deliver on commitments made, including selling them to our members. It means also that we 
become accountable for our actions over the implementation of agreed reforms, whether to our members, 
or beyond to governments and society. 

That leads me to the issue of which groups to consult and engage with. Across the OECD and 
beyond, governments and their advisors have traditionally involved representatives of organised labour and 
business in the field of policy development. Having said that, glaring inconsistencies have emerged in the 
recent past between the treatment of our respective groups. I would argue that many governments in both 
the OECD and APEC groups have to learn or re-learn how to engage and work with independent trade 
unions at all levels. The example of the OECD - PUMA - is a casebook exemplar of this. 

It is surely right that labour and business remain a cornerstone of these consultative procedures, 
as it is our respective memberships that are most affected by refonns to economic, social and 
environmental regulations. Moreover, we are organised, representative, transparent, democratic, normally 
permanent organisations, which are accountable to our members. Beyond that, and because we are 
ourselves subject to regulatory frameworks, we are accountable for our actions to society. My concern, 
though, is that too many governments recognise that trade unions can be both affected by but also affect 
regulatory reform policies. That has led them to grossly violate workers' rights to freedom of association 
and free collective bargaining, and to sanction child, forced and prison labour, plus discrimination along 
gender and ethnic lines. That is why the implementation and enforcement in practice of fundamental 
workers' human rights, as embodied in the Conventions of the International Labour Organisation (ILO) are 
so important. It is their application in full that secures our necessary freedom of action from the state, etc., 
that allows us to act as interlocutors over regulatory reform programmes. 

Today, however, 'pluralistic governance' means that pressures are increasing on governments and 
their inter-governmental institutions to consult with wider NGO groups. It is beyond the scope of this 
presentation to debate whether or not this should happen in practice. Instead my point today concerns the 
concrete situation of where the decision is made for this to happen, and where that involvement goes 
beyond consultation, and into the determination of policy, including on regulatory reform. On this I think 
it's only right that governments and inter-governmental organisations have the right to demand from NGOs 
a similar level of rcpresentitiveness, transparency and internal and external accountability that they demand 
from organised labour and business. 

Turning to the question of what issues to consult on, a general rule of thumb should be to avoid a 
prescriptive list and to have instead a guiding principle that a group, for example, trade unions, should be 
brought into the process where its members will be directly, or indirectly affected by any reform 
programme. A further guiding principle is that, to be effective, and to avoid bringing the process into 
disrepute, any engagement has to be meaningful, early, and with the necessary financial and logistical 
support provided. One other guiding principle is that policy makers should adopt a consistent and co- 
ordinated approach across government to the process itself. For example, the OECD lays great emphasis on 
the need for a central body within government, usually near to the seat of power, to act as a driving force 
for the design and implementation of regulatory reform programmes. It would make sense for that body to 
co-ordinate the consultative/engagement process with affected groups, and to issue guidance on this to line 
ministries. 
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That brings me to the issue of how to consult. Much of the following has been informed by the 
draft PUMA Flagship report on Regulatory Quality. It notes three different forms of interaction, and a 
range of tools to deliver them. The forms of interaction are. 

• Notification. That is taken to mean the communication by the authorities to the public of 
regulatory decisions. Whilst a useful building block, that strategy is nevertheless a one way 
street, and defensive, falling short of the needs of 'pluralistic governance'. 

• Consultation. A mechanism to actively seek the opinions of interested and affected groups. 
This two-way flow of information and dialogue fits better into the notion of 'pluralistic 
governance’. 

• Active participation. That revolves around the engagement of interested and affected groups 
in the formulation of regulatory objectives, policy approaches, the drafting of regulatory texts 
and, crucially, implementation and follow-up. This fits perfectly into the notion of 'pluralistic 
governance’, and confers ownership of the policy on non-governmental actors with a stake in 
the outcome. 

The range of tools to deliver the three options includes. 

• Informal consultations 

• The circulation of regulatory proposals for public comment. 

• Public notice and comment. 

• Hearings (private and public). 

• Advisory bodies. 

One key issue concerns the need for consistency and co-ordination for both the different forms of 
interaction and the tool (s) chosen. A culture of long-term engagement has to be put into place by the 
authorities. 


3. Summary 

My presentation today has gone beyond the need for governments to communicate with affected 
interests on regulatory reform programmes; I have pressed the case for an active engagement. To support 
this I have drawn attention to the complexities of modern mixed economies and the emergence of what I 
have termed ‘pluralistic governance’. Here, a top-down approach to decision making is giving way to a 
vertical and horizontal process. This new form of decision-making will hopefully evolve into a co- 
ordinated response to address the new economic complexities: at present and unfortunately it is ad-hoc and 
under-developed. A further dimension to this is the backlash against the increasingly held view that policy 
makers have put in place the architecture for ‘corporate globalisation’, which benefits the few 
(governmental and corporate elites) at the expense of the many (workers), the environment and future 
generations. 
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Rather than entering fully into the debate about the new forms of governance required to address 
these issues, my presentation instead focussed on the modalities of consulting over and engaging affected 
interests in the design and implementation of regulatory reform programmes. On the modalities and, as 
would be expected from a trade union speaker, the affected interests (which groups), upper-most in my 
mind have been the people we represent, namely workers. However, implicit in this, affected interests 
include business and wider civil society groups. I have been more explicit in defining certain thresholds 
that all groups should meet if they are to be accepted as partners with governments in the process of 
reform: structures and as representative of those on whose behalf they claim to speak: independent, 
transparent, democratic, with internal and external accountability. Which issues to focus on, and how this 
whole process should proceed have also been touched on. Lastly my presentation has highlighted the 
different forms of interaction and the tools available to engage different stakeholders in regulatory reform. 
The benchmark for these has been whether they fit the needs of the new ‘pluralistic governance’, on which 
I favour a maximalist approach of a two-way engagement, rather than one-way communication. The 
emphasis has been to promote a consistent, co-ordinated, efficient, and effective systemic procedure. 

Getting this right does in fact go someway to creating the new governance systems required to 
effectively manage globalisation, especially if the above were implemented forcibly at the international 
level, this is because the process of an inclusive engagement over the mles required (positive regulatory 
reform) to manage globalisation is as important as having in place the structures to enable those rules to be 
determined. Such a process will therefore help create a win-win situation. Governments will benefit 
through the improvement of the regulatory environment, with agreed reforms being implemented more 
speedily and smoothly. Remedial action will be identified and implemented earlier in response to policy 
failures. The legitimacy of reform programmes will be enhanced and confidence built among all 
stakeholders who perceive the outcomes to benefit the many, and not the narrow elites. 

None of this will be easy, especially in those countries at present far away from meeting the 
requirements of ‘pluralistic governance’. The same applies at the multi-lateral level. Moreover, getting it 
right means that hard political and economic choices and trade-offs will have to be made: a new approach 
or business as usual? Getting it right will require investments, in terms of both time and financial support 
to put in place the right structures to make the engagement work. However, compared to the price of 
success, the price of failure is much greater. 
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AKIRA KAWAMOTO, MINISTRY OF ECONOMY, JAPAN 


REGULATORY REFORM - ONE PRACTITIONER’S VIEW 


Purpose of this presentation is to introduce the general and specific situations concerning 
regulatory reform in Japan, and to share some perspectives. I worked at the OECD for several years on the 
theme of regulatory reform. 1 returned to the Japanese government in 1998 and since last year have been 
assigned to the current job, which includes responsibility of planning and implementing regulatory reform 
in electricity sector in Japan. It is from these experiences that I wish to contribute to the discussion in this 
Workshop. 

Regulatory reform in practice can be diverse according to any country and sectoral context. But T 
hope that sharing experiences will be useful in deepening understanding of reformers facing similar 
situations and can help prepare for future steps considered by them. My comments are my own and do not 
belong to the Ministry. 


1. Regulatory Reform in Japan 

7.7. Economic benefits from reform are substantial 

As general background, regulatory reform has been promoted as priority by successive recent 
administrations in Japan. Old fashioned regulations that are still prevalent in Japan have consistently 
suppressed growth opportunities for Japanese economy. Productivity of regulated industries, many of 
which are domestic -oriented service industries such as energy, finance, telecommunications, transport, 
construction and distribution looks still low in Japan, compared to those in other industrialised economies. 

Having said this, T am not at all pessimistic about future potential of Japanese economy. Once 
effective competition is introduced to these sectors and entrepreneurship is unleashed, market forces will 
accelerate adaptation of human resources to the new stage as they did in the past Japanese economic 
development in the post war period. It will be not only productivity gains - but also a lot of unexpected 
innovations that promote economic growth. 


7.2. Impact on labour is manageable 

In Japanese discussion, although regulatory reform has been consistently high on policy agenda, 
possibility of severe labour displacement has attracted much attention and many people have said that 
special care is needed due to the traditional system has embraced the notion of life-long employment. 
There is now a lot of “prepare for the pains'* argument in Japan. However, I always feel that more practical 
and objective assessment is possible and useful. 

First, one must not forget that reform provides new job opportunities. In fact according to recent 
government estimates, those new job opportunities will by far exceed job losses from resolution of bad- 
performing loans. Second, Japan has already developed a mobile labour market and had shown a great 
capacity to absorb job changes from economic dynamics - in a sense, famous life-long employment 
practices have been applied to a limited sector of employees in big, established and domestic-oriented 
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firms as well as public sector and the majority of Japanese employees have not enjoyed what outside 
observers has mythically mentioned as “Japanese uniqueness”. And third, I would like to emphasise that 
recipients of the benefits from structural reform will be Japanese younger and future generations. It is 
important that concerns for employment or job security should always take account of job opportunities for 
the young and new entrants, who are a minority in any current labour statistics, but without doubts hold the 
key to sustaining economic development. 


1,3. Japanese economy's choice 

This leads to the choice that Japanese economy is now facing - choice between risk of action and 
risk of inaction. Any choice of economic policy must be made based on objective and reasonable 
judgement on costs and benefits. But, it is so important for current Japan to seriously consider on risks and 
potentially huge future costs arising from no-action. 

It is good that unexpectedly high level of support has been given to the ambitious policy agenda 
on stmctural reform in Japan. Voters’ reckoning has started to capture the essence of needed reform in 
Japan. Broad-based framework of policy discussion and criteria for success has been clearly laid out by the 
public. However, it is another thing whether the governing system of Japan can deliver. It is necessary to 
make sure that the general political be translated into concrete reform steps at policy level. So now 1 turn to 
some examples. 

2. Examples of recent reform 

I can point out that some fundamental changes are going on in Japan as to how administration of 
government, including regulation, of course, is carried out. Three major development are significant - 
implementation of mandatory public comment procedures since March 1999, implementation of 
Information Disclosure Act from April 2001 as well as forthcoming implementation of Policy Evaluation 
Act from April 2002. 

2.1. Public comment procedure has started and contributed to changes 

About public comment procedure, the mles set out by the Cabinet have been generally followed 
by line Ministries. According to General Affairs Ministry, during the fiscal year 2000, out of 331 cases 
concerning proposed changes in regulations that are mandated for the public comment, 1 1 cases avoided 
the public comment due to mostly the emergency reasons. In 56 cases, revisions were made to original 
proposals. Although there are often cases where relevant services (^d not address the issues raised by the 
comments received, it looks that the administration of the overall central government has accommodated 
built-in mechanism to open its decision making in regulatory process. 

So this is the reform policy that has accumulated experiences. I hope very much that in future, 
based on generally successful implementation at the central government, the public comment procedure 
can be widely introduced to local governments as well. Recently, some local governments are innovative 
as to reform its administrative process, such areas as information disclosure. As regulatory powers are 
increasingly delegated to local levels, I think that regulatory procedures by local governments need to be 
semtinised more closely than before. The public, instead of central government, will play a crucial role in 
that process. 

Second important element that has had impact on the government conduct is Information 
Disclosure Act. Under this Act, the central government is under a broad and general obligation to provide, 
as requested, administrative information that is used for administrative decision making. 
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2.2. Policy assessment is developing 


Third, from next April, Policy Evaluation Act will be implemented. It generally aims to promote 
the government bodies to carry out and publish policy evaluation as well as to reflect on possible policy 
changes. Evaluation should be objective and quantity-based as much as possible. It also mandates ex-ante 
evaluation in areas such as R&D, public works and official development aids (ODA). These measures, the 
precise impact of which is still unknown, are likely to change the incentives of government officials that 
are engaged in regulations, by substantially opening the administrative procedure to the public assessment 
and debate. In other words, to a large extent, future development depends on participation of the public, 
including experts in each area, to the process set up by these system changes. 

Another interesting development is seen in a reform body. Japan has set up a central body to 
initiate and monitor regulatory reform by the government. It has overseen the development and 
implementation of “Deregulation Action Plan“, which is the vehicle for reform momentum. The current 
body is called Comprehensive Regulatory Reform Council. It was reorganised from its former entity in the 
beginning of 2001 and was elevated to a body that directly advises the Prime Minister. Under the new 
administrative framework, it has acquired the right of recommendation to other government bodies. Also, 
the current Cabinet has given a Minister in charge of regulatory reform. In sum, though untested yet in 
terms of delivery of final reform results, the power of the reform body has been strengthened under a new 
structure. It has been recently vigorous to respond to high-profile expectation by proposing speedy and 
radical reform measures in areas such as health and medical services. 


3. Electricity reform in Japan 

As mentioned, general framework to promote regulatory reform is in steady progress in Japan, 
though whether its speed is fast enough has to be constantly tested against the background of Japanese 
economy’s urgent needs for Economic revival. So how about a situation in specific sector? Since I am 
working now for regulation of electricity sector, I would like to discuss on it. 

Reform in electricity sector to me is a truly complex work. Every government that embarks on 
reform must oversee the transition of the power supply industry from a vertically integrated stmeture to a 
more competitive one. However, government must also reform itself to carry out a new regulatory task to 
ensure fair and open use of electricity network, in order to create and sustain competition. 

Such is a complicated job of regulator, from the need for technological knowledge as well as for 
establishing transparent market mles and credible procedures for multiple players from different 
background. The incumbent big utility firms that have controlled every aspect of electricity supply, have 
certainly different perspectives from new comers. 

Japan has taken the first step to introduce competition for about a third of Japanese power use, 
implemented since March 2000. We are mandated to evaluate the progress under the current regime and 
consider for a possible next step. Our challenge is to set up a clear schedule for reform, to create an 
attractive electricity marketplace in Japan and to set up credible mechanisms to implement reform. 
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4. Suggestions for a practitioner in regulatory reform 

4.1. Installing right incentives 

In concluding, I would like to share some elements that look very important to make real 
progress. First, in order to make things really work at the ground level, it is crucial to install right 
incentives. Regulation is not about controlling everything. It is about setting rules for market players as 
well as regulators. In essence, it leads to the question of property rights. Market players should be guided 
by regulations so that their use of property rights such as trading and investment result in optimal economic 
decisions for a society in general. Therefore, the design of regulatory system must be based on precise 
understanding of incentives of market players and regulators. 

For example, how to set the mies for the use of electricity network crucially depends on the 
incentives of the network operators. Direction and strength of incentives can vary according to the industry 
structure as well as ownership situation. Regulation in each jurisdiction has to respond to the specific 
structure. Generally speaking, when the industry structure is vertically separated, incentives of the network 
operator to discriminate among competitors can become negligible, hence greatly reduces the need of strict 
regulatory oversight. In addition, technological knowledge can be used to distort the setting of market 
rules. Such knowledge as system operation can be very complex and regulators may find themselves 
uncertain about the consequences. Many regulatory reform policies originate from economic theory, but 
control of the details of reform from general economic thinking is sometimes very difficult. 

Therefore, there are many elements to determine how best regulation can respond to such 
complex incentive structure. Institutions, procedures, mandate, expertise, other resources have to be 
considered in the design of regulatory system. 

4.2. Good communication and broad participation 

Secondly and finally, reform process raises several issues for interest. Communication between 
experts and decision makers is a challenge, especially when complex legal, economic as well as 
technological issues are concerned. Both experts and decision makers are indispensable for reform, but 
very frequently they belong to different worlds and do not speak the same language! I myself have tended 
to think that my role is to help communication between these two levels. 

It is also important to engage a broad range of players for reform discussion and implementation. 
As mentioned, interests for reform are diverse and potentially adversarial. Precisely because of that, reform 
process is better to incorporate such diverse views. Doing so may take longer time to reach decisions, but it 
may upgrade the quality of decisions and may ensure their effective implementation and compliance. 

Maybe more importantly, such accommodative and inclusive process can change the nature of 
debate in the dynamic sense. For instance, definition of reform benefits can be found to be far more diverse 
than commonly perceived. While many utihty industries at first can be reluctant to reform to introduce 
more competition, after a certain interaction, they may and some of them do in fact, find new business 
opportunities in undergoing reform. Power trading or various energy consulting may look increasingly 
attractive options for future development. Looking at the growth of power industry abroad, utility 
companies may use their new freedom to expand overseas operation. International process will help. 

4.3. Japan cannot miss the chance 

Regulatory reform consumes hard thinking as it has to strike the best solution out of complex 
economic problems. But we believe that the efforts will be rewarded and especially in Japan we cannot 
afford to miss such a chance! 
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DOHOON KIM, KOREA INSTITUTE FOR INDUSTRIAL ECONOMICS AND TRADE 


KOREA’S CASE: DIALOGUE AND CONSULTATION WITH CIVIL SOCIETY IN 
TERMS OF TRADE AND ENVIRONMENTAL ISSUES 


Introduction 

This study explores the mechanisms used by the Korean Government to enhance transparency 
and to conduct consultation with civil society in terms of trade and environmental issues. It also describes 
civil society’s experience and assessment regarding the government’s transparency and consultation 
practices. 

From the government side, officials in the Ministry of Environment; Ministry of Foreign Affairs and 
Trade; Ministry of Commerce, Industry and Energy, and the Prime Minister’s Office were contacted. The 
sections on experience and assessment are described based on interviews with the following NGOs: Korea 
Chamber of Commerce and Industry (KCCI); Korean Federation of Traders’ Association (KFTA); Korea 
Federation of Industries (KFI); Green Korea United; Korea Federation for Environment Movement; 
Hyundai Institute of Eco Management; Korea Environment Institute (KEI); Korea Institute for 
International Economic Policy (KIEP); and Korea Institute for Industrial Economics and Trade (KIET). 


Background 

The Korean government is characterised by a highly centralised administration and top-down 
administrative decision-making. Therefore, administrative information has also been highly centralised and 
is often closed to public access. Consultation with interested parties has not been strongly required. 
However, this administrative climate is rapidly changing. The adoption of the Information Disclosure Act 
in 1996 transformed the attitude of administrative agencies. This Act requires the release of information to 
the public upon request, with limited exceptions for reasons such as national security, reunification, 
privacy protection and commercially sensitive material. In addition, the Administrative Procedures Act 
(APA) requires administrative agencies to announce in advance their plan to enact, amend, and abolish 
Acts and subordinate statutes. 

Communication notes' and discussion groups have been used more frequently as consultation 
methods by the Korean government than public hearings. The former methods have facihtated the rapid 
progress of government policies, because the government has been able to select interested parties to be 
heard, particularly business people. However, public hearings have been employed whenever policy issues 
are expected to have a great impact on the economy. Recently, relatively new mechanisms are actively 
used by the government such as Internet sites, newsletters or periodicals, and information disseminating 
networks (see paragraph 1 1) etc. 


1. When the government needs to consult the private sectors on specific policy issues, they often use official 

communication notes. The government sends these notes to interested parties requesting reactions. The 
reactions of interested parties are taken into account in the government’s policy formulation or 
implementation. Before government officials participate in international talks or negotiations, they often 
use these notes to collect the opinions of so called specialists on related issues. However, it is totally up to 
government officials who to choose as consulting partners. Environmental NGOs are often excluded from 
the list of consulted interested parties, whereas business representatives such as KCCI and KFTA and 
government think-tanks are almost always consulted. 


115 



In Korea, issues related to the interaction between trade and environmental policies do not yet 
seem to be sensitively perceived. Even though Korea has been strongly pursuing a so called outward 
oriented development strategy relying on international trade, and has consequently been actively engaged 
in international trade agreements, trade liberalisation and/or international trade agreements have never 
provoked serious environmental issues at the domestic level. Until now, the only concerns Korea has 
regarding trade issues related to their economic impact, such as growth and price effects on Korean 
industries or the Korean economy in general. 

Since the late 1980s, environmental issues have started to attract people’s attention at the 
domestic level. On the one hand as Korea’s industrial development has been so rapid and explosive, it has 
sometimes provoked direct environmental concerns. On the other hand, people, with increased income 
level, have become more sensitive to environmental issues. Against this background, some NGOs 
speciahsed in environmental issues have been gaining a greater following. However, their concerns have 
been limited to domestic issues such as water and air pollution and protection of the nature. As a result, 
environmental NGOs have not been very interested in trade issues. 

The relative lack of sensitivity of environmental NGOs to “trade and environment" issues in 
Korea may in part be due to the lack of policy dialogues between the government and these NGOs on the 
issues. In fact, the government’s efforts for policy dialogue with the private sector have been directed 
towards discussions with firms at the expense of those with environmental NGOs. 


Transparency and Consultation Mechanisms 

Three ministries usually deal with policy issues regarding trade and environment, although other 
ministries may intervene for specific issues. The Ministry of Foreign Affairs and Trade (MOFAT) is in 
charge of all matters related to international agreements or negotiations. It has a specific division 
specialised in multilateral environmental agreements, which is called the “Environment Co-operation 
Division’’. The Ministry of Environment (MOE) is in charge of managing domestic regulations related to 
the environment. It has a division in charge of the relationship between international issues and domestic 
environmental issues, which is called the “Global Environment Division”. The Ministry of Commerce, 
Industry and Energy (MOCIE) deals with environmental issues from the perspective of industrial 
competitiveness. 

Formal standing consultation mechanisms 

Consultation mechanisms specifically dealing with trade and environmental issues 

MOE has recently established a policy dialogue tool focussed on trade and environment. Through 
the Discussion Group on Trade and Environment, established in July 1999, specialists in this area from 
government-financed think-tanks (see below) and private research centres meet with MOE officials on a 
monthly basis. Most big industrial groups (so-called Chaebol) run their own research centres specialised in 
environmental issues and five of them are participating in this discussion group. However, no 
environmental NGOs currently participate in the group. This group discussed six major WTO agenda items 
at its July meeting. Some of the members are expected to conduct in-depth research in their specialised 
fields and share the results with other members of the group and eventually hold seminars for the public. 

MOFAT manages a list of trade policy specialists. The specialists, coming from public and 
private research centres and universities are named as advisory committee members. MOFAT officials 
frequently consult these specialists on various trade issues and sometimes ask them to attend, together with 
government officials, international talks and negotiations. Among them, certain experts are named as 
specialists on trade and environmental issues. 
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MOFAT has recently established a list of people to whom they intend to disseminate trade- 
related infonnation more quickly (by means of e-mail or facsimile) in an effort to improve their 
information dissemination system. The list includes the members of MOFAT’s Advisory Council and 
those of its sub-councils, the members of the Economic Co-operation Committee at the Private Level 
(including KCCl and KFl), deans of graduate schools specialised in trade, MOFAT Advisory Group on 
Regional Issues, researchers of public and private research centres specialised in trade, mass media 
representatives, members of the Congressional Committee on Foreign Affairs and Trade and political 
parties. 


Environment-related consultation mechanisms 


MOE-organised Discussion Group on Environmental Policies with firms 

MOE also organises the Discussion Group on Environmental Policies with private firms with the 
help of KCCI in order to disseminate information to private firms and have consultations with them on the 
environment policy issues. The Group meets twice a year, while four working level sub-groups meet four 
times a year each. The main subjects which these sub-groups work on are general environment policies, air 
pollution, water pollution, and waste. The Discussion Group, as well as its sub-groups, consist of MOE 
high level officials, the KCCI secretariat, other major business association representatives, private 
company representatives, and research centre representatives. 


MOE-organised Discussion Group on Environmental Policies with NGOs 

The Discussion Group on Environmental Policies organised by MOE is remarkable. Established 
in 1994, this group, despite being organised (established in 1994) and financed by the government, namely 
the MOE, consists of 20 representatives^ who are designated by the NGOs themselves, which is quite 
different from the usual consultation meetings for which the government chooses the people to consult. 
This group meets on a quarterly basis. The vice-minister and an assistant minister of MOE participate in 
the meetings. MOE usually gives briefs on major policy issues and hears NGOs’ opinions on these issues. 
Some trade-related issues have been discussed in this context, but not at an in-depth level. 


MOCIE-organised Discussion Group on Industrial Environmental issues with firms 

MOCIE on its side organises the Discussion Group on Industrial Environmental issues with 
private firms in order to disseminate information to private firms and consult with them on the industry- 
related environmental issues. The Group gathers researchers from private research centres specialised in 
environmental issues and government-financed think-tank (KIET), a professor, and the KCCI secretariat 
along with MOCIE officials. The Group meets on a monthly basis and discusses environmental issues 
including trade -related issues from the industry perspective. Major issues discussed are levies on the 
emission of pollutants, rationalisation of environment regulations, a deposit system for wastes, designation 
of environment-friendly firms, and the Kyoto Protocol on climate change. 


2. There are ten representatives from environmental NGOs, five representatives from NGOs dealing with 

more general economic issues, two representatives from NGOs specialised in consumer protection and 
three representatives from religion-related NGOs. 
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Formal ad hoc consultation mechanisms 


The government sometimes organises ad hoc policy consultation meetings when urgent or 
important issues arise. For example, MOFAT organised an ad hoc task force team that was composed of 
government officials from different ministries and experts from different private sources in order to consult 
them about major issues at the Singapore WTO Ministerial Conference. 


Committee dealing with issues related to climate change 

To cope with policy issues subsequent to the Climate Change Convention and Kyoto Protocol, 
the Korean government established a government-wide Inter-ministerial Committee headed by the Prime 
Minister in 1998. Under the Committee, there is an Ad hoc Vice-ministerial Meeting and a Fligh Level 
Task Force Meeting gathering director generals and presidents of government-financed think-tanks. This 
Task Force meets monthly. The Task Force gives mandates to five working groups such as the working 
groups on negotiations, on energy and industry, on environment, on agriculture, and on R&D. These 
working groups, managed by relevant ministries, actively consult with specialists from government- 
financed think-tanks and private research centres. When concrete proposals are made at this level, the 
working groups consult with firms or industry associations. 

As concrete results of the Committee’s discussion, some experimental projects to reduce energy 
consumption have been launched. For example, the government has made Voluntary Agreements with 1 1 
representative high energy-consuming firms such as steel, cement, petrochemicals, and electricity. Under 
the Agreements, these firms can benefit from financial and technical assistance in exchange for their 
concrete commitments to reduce energy consumption. The Korean government plans to enlarge the 
Agreements to a larger number of firms from 1999. 


Information dissemination mechanisms 


Newsletters, reports and Internet web-sites 

MOE publishes a monthly report entitled “International Environmental Development” in order to 
disseminate the information on major international environmental issues, including multilateral 
environment agreements. The report transmits environment-related news articles from major domestic and 
international sources. It also includes the mission reports made by MOE officials when participating in 
international environmental talks. The report has a special section reserved to the issues on trade and 
environment. The report, in published form, is distributed to the private sector including firms, business 
associations, related government-financed think-tanks, and environmental NGOs for free. In addition, the 
whole content of the report can be found at the MOE Internet site “www.moenv.go.kr”. 

MOFAT also publishes a monthly newsletter entitled the “Global Environment Report” in order 
to disseminate the information on major international environmental meetings including international talks 
on trade and environment. MOFAT officials, who participate in these meetings and talks, write articles for 
the newsletter. As MOFAT is more specifically in charge of issues between trade and environment, this 
newsletter seems more specialised in trade and environmental issues. For example, the OECD Joint 
Working Party Meetings on Trade and Environment are reported in summary in the newsletter. The 
newsletter, in the published form, is distributed to the private sector including firms, business associations, 
related government-financed think-tanks, and environmental NGOs for free. In addition, the whole content 
of the newsletter can be found at the MOFAT Internet site “www.mofat.go.kr”. 
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Informal practices 

Government officials are sometimes called to seminars and training programmes organised by 
academia or private organisations. On those occasions, they deliver the information on specific issues. As 
trade and environmental issues involve a lot of technical information including from international sources 
such as international talks or documents from international organisations, officials from MOFAT and MOE 
are frequently asked to deliver the information. 


Semi-public organisations as intermediaries between the government and private sectors 


Government-financed think-tanks 

Many Korean ministries have specialised think-tanks working on long term policy issues at a 
more in-depth level. ^ As they have been established to conduct research on potential future policy issues, 
they may play the role of information dissemination and policy consultation before the policy is actually 
implemented by the government. They organise seminars and conferences when their research on policy 
issues has been developed to a certain level. As many representatives of private sectors including firms and 
NGOs are often invited to these meetings with related government officials, these seminars and 
conferences can be considered as means of information dissemination and/or policy consultation between 
the government and private sectors. The government often asks these think-tanks to organise meetings on 
relatively urgent issues such as multilateral trade negotiations or multilateral environmental agreements 
before they go to the negotiating table, in order to consult public opinion. As their research results are in 
general disseminated to the general public in forms of reports and books, these think-tanks play a role of 
disseminating information as well. 

There are three think-tanks working on the issues related to trade and environment. The Korea 
Environment Institute, financed by MOE in the past, is more specialised on environmental issues than 
trade issues. However, there are a few researchers working on trade and environment common issues. The 
Korea Institute for International Economic Policy, financed by the Ministry of Finance and Economy in 
the past, focuses on international trade issues including international negotiations and agreements. Again 
this institute has its own team on trade and environmental common issues. The Korea Institute for 
Industrial Economics and Trade, financed by MOCIE in the past, works on industrial policy issues and 
trade policy issues with the perspective of domestic industries. It also runs a research team working on 
trade and environmental issues. These researchers are participating in the ad hoc discussion group meetings 
organised by MOE. 

There are other forms of infoimal exchanges of information between government officials and 
think-tank researchers: frequent informal meetings and researchers’ active participation in international 
trade talks accompanying government officials. The researchers are often called upon to deliver 
information on policy issues in seminars and conferences as well as to government officials. 


3. In the past, these think-tanks were directly financed by their affiliated ministries. The current government 

has centralised the official financial source to the Prime Minister’s Office. However, although many 
research projects are given to them by individual ministries under the contract basis, they are still quite 
dependent on their affiliated ministries. 
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Industry Organisations 

The Korea Chamber of Commerce and Industry (KCCI) runs a working centre on 
environmental issues. This centre, established in 1997, has played the role of information dissemination 
and policy consultation mechanism. To do so, the centre has established 225 contact points from KCCI 
member companies. Contact points, are in, general the working level responsible people who are in charge 
of environmental issues at their companies. The centre publishes a bi-monthly newsletter on industry- 
related environmental issues (entitled Industrial Environment Information) which is put on the Internet site 
of KCCI and organises quarterly policy dialogue meetings between the government and member 
companies on environmental issues. Sometimes, trade-related environmental issues are discussed in this 
context. As KCCI has its regional network, the centre plays the role of information dissemination at the 
regional level as well. An advisory committee was formed to consult with the centre, gathering 
representatives from major business associations, environment-related public organisations, 1 1 industry 
associations, and regional chambers. 

The Korean Federation of Traders’ Association (KFTA) plays the role of the official 
consultation counterpart of the government and the information dissemination centre for Korean traders in 
the context of trade policies. It takes part in the various consultation processes the government organises. 
For example, the government consults the KFTA every time they are to formulate new trade policies, to 
change existing trade policies, and to go to international trade talks or negotiations. KFTA officials are also 
summoned to the Discussion Group on Trade and Environment. In this sense, the KFTA plays the role of 
an intermediary between the government and traders for the policy dialogue in terms of trade and 
environment. 

Experience with transparency and consultation 

This section summarises the reactions of non-governmcntal organisations interviewed on their 
views and experiences with the above-mentioned transparency and consultation mechanisms. 

Despite various efforts by the government to disseminate information and to consult with the 
private sector, the assessment of the latter does not seem very positive in general. This is especially true 
when it comes to the environmental NGOs’ assessment. 

The exception is the case of government-financed think-tanks and industrial or traders’ 
organisations, if they are considered part of the private sector as the Korean government usually does. As 
they are frequently informed and consulted by the government, they seem to be quite satisfied with the 
current system in terms of transparency and consultation. Researchers from think-tanks are sometimes 
asked to accompany government officials when they attend important international talks or negotiations. 
They are supposed to give government officials direct policy advice on the spot. This has undoubtedly 
contributed to improving policy dialogue between the government and these think-tanks. 

Private firms do not seem to be totally satisfied with the current system, despite the fact that they 
are better infonned and more frequently consulted by the government than environmental NGOs are. To 
date, the intermediary role for disseminating information and consulting in this context played by semi- 
public organisations does not seem to be particularly well appreciated by private firms. This may be partly 
because private firms have not been concerned about the issues on trade and environment and so they had 
not developed sufficient expertise on the issues to evaluate the information until very recently. The 
government also put forward the same rationale as the reason why they were not very active to inform and 
consult private firms until recently. However, since private firms (at least major conglomerates) have 
recently established their own research centres on environmental issues and their members have been 
directly called upon as consultation partners by the government, they seem to have become more satisfied 
with the government’s efforts. 
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The environmental NGOs’ assessment, particularly of those who are specialised in environmental 
issues, regarding the current government system for enhancing transparency and consultation is rather 
negative. They feel excluded from the information flow and consultation network of the government, 
particularly in the context of trade and environmental issues. Even though there are some meetings where 
they can get information about the government’s policies, they think that meetings are held too 
infrequently. Again in this case, the lack of interest and expertise on the issues by environmental NGOs is 
the reason put forward by the government for making fewer efforts to share information and consult with 
them. Considering that these NGOs are relatively satisfied with the efforts of the MOE for disseminating 
information at least on pure environmental issues, this may well be a relevant factor. 

However, as the government holds a near monopoly on information about trade and 
environmental issues, a lack of effort on the part of the government for disseminating information may 
have resulted in a lack of interest by these NGOs. The fact that one of those NGOs recently published a 
report on globalisation and environmental issues (mainly translating several reports on the issues made by 
foreign academia and international NGOs) shows that they are increasingly interested in these issues. 

Environmental NGOs do not seem to have confidence in the current system for lodging their 
opinions and comments on governmental policies, either. Instead of bringing their opinions directly to the 
government, they seem to have preferred using mass media as the means of advocating their causes.*^ It has 
often provoked emotional reactions from the general public, which has forced the government to change 
policies or to take measures to cope with the issues raised. This attitude of environmental NGOs has not 
helped to improve the government’s confidence in these NGOs. Until very recently, the government did 
not make a great effort to inform NGOs about their policies nor to consult them. The lack of dialogue and 
consultation between the government and NGOs has made NGOs resort more and more to emotional 
reactions. 


The relationship between the government and environmental NGOs has recently improved thanks 
to each other’s efforts to engage in dialogue. On the government’s part, the fact that MOE has been 
organising the Discussion Group on Environmental Policies between NGO representatives and government 
officials since 1994 is a good example. The fact that the Internet site of MOE shows the link sites of major 
environmental NGOs is another example. MOFAT also seems to be making efforts to improve relations 
with environmental NGOs by inviting some NGO representatives to accompany MOFAT officials while 
attending international environmental talks. On the NGOs side, they try and invite government officials to 
their open seminars with the general public. 


Overall assessment on transparency and consultation activities 

There still seems to be a gap in perception about the seriousness of problems between the 
government and civil society, particularly environmental NGOs, in terms of policy issues on trade and 
environment. Whereas the government treats these issues very seriously, assuming that they will have a 
great impact on the whole economy, environmental NGOs’ interest in these issues seems to be limited to 
being informed on the issues and learning about foreign NGOs’ reactions to the issues. The perception gap 
still seems to hamper the development of sincere dialogue on the issues. This in turn seems to further 
degrade NGOs’ assessment on the current system of transparency and consultation on this matter. 


4. At the early stage of development of these NGOs, campaigning directly to the general public must have 

been perceived as a development strategy by them. 
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On the other hand, Korean firms have begun to feel the seriousness of the issues and are keen to 
know the impact on their business. It is for this reason that they have recently established their own 
research centres on environmental issues and their researchers have started to actively participate in the 
current consultation mechanism. Although firms have been more privileged consultation partners of the 
government than other segments of civil society in Korea, they do not seem to be completely satisfied with 
the current system. In view of their keen interest in collecting information, firms also seem to demand that 
the government establish a better system of information dissemination. 

As described above, the intennediary role played by government-financed think-tanks and 
industry organisations is not perceived as totally satisfactory. Currently, the activities of think-tanks, as 
organisers of seminars and conferences on trade and environment, are not very active, partly because they 
do not yet regard issues on trade and environment as urgent and partly because they have not accumulated 
sufficient information. 

Although the government is trying various new information dissemination methods, such as the 
Internet sites, periodicals and information network etc, personal contacts are still perceived by firms and 
NGOs as the best way to get information and to consult. In this sense, environmental NGOs seem to desire 
that their representatives be included in various discussion groups. In addition, it is requested by other 
segments of civil society and, particularly by environmental NGOs that government-financed think-tanks 
and industry organisations should improve their intermediary role by organising more meetings and 
undertaking more personal contacts with them. 
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LING LI, DEPARTMENT OF TREATY AND LAW, MOFTEC, CHINA 


CHINA’S REFORM IN FOREIGN TRADE AND INVESTMENT REGULATION 

Since launching the drive of reform and opening-up to the outside world, China has been taking a 
sustaining approach to regulatory reform to promote competition and economic growth. Also, China pays 
much attention to ensuring the regulatory reforming process well organised and monitored. I, hereby, 
would like to outline a general picture of China’s practice in administrative regulatory reform, with some 
reference to the experience of foreign trade and investment regime. 


1. China’s Step-by-Step Approach to Regulatory Reform 

7.7. Trade-off Among Three Policy Goals: Reform, Development and Stability 

Policy options for reform are often based on comparative static analysis and focus on directions 
and goals of reform, while neglecting the way of reaching the targets. For a transitional economy, 
particularly for China with a huge population and a low level of economic development, it may be more 
important and often more difficult to work out a program of time and sequence of policy implementation. 
Thus, a dynamic approach to reform, i.e . , finding an effective and efficient path to reform is very critical. 

Over the past two decades, China has been adopting a strategy of development-oriented reform 
and sustaining liberalisation. A basic underlying norm of the strategy is to balance three policy goals - 
reform, development and stability. Reform is an engine of growth and development and has to be 
intensified, whenever the time is right, to solve major problems in the country’s economic and social 
development. Development is the goal of reform and helpful for stability. Stability is a critical prerequisite 
for reform and development. Reform and development, in turn can only be achieved efficiently and 
effectively in stable social circumstances, while stability can be best realised through deliberate reform and 
steady development. 


7.2. Dynamic Approach to the Implementation of the Strategy 

In implementing the strategy, China adopts a dynamic approach to achieve the above-mentioned 
three policy goals. To put it in detail, I sum up it into four points: 

1) Time and sequence of policy implementation to ensure a steady advancement of the regulatory 
reform. In pushing forward the reform smoothly, China avoids shock therapy approach to reduce 
any possible economic risks or social unrests. 

2) Stressing pilot approach before enforcing a policy with general application. In light of the 
protraction, hardship and complexity of the reform as well as the sharp regional differences over the 
country, China basically selects (a) certain region(s) as experimental area to try out proposed 
regulations first with the aim to ensure regulatory quality before spreading them nationwide. 

3) Seeking for workable interim measures and putting them into enforcement under well-organised 
programs. China also attach importance to designing workable interim measures to ensure smooth 
transition. This approach also helps improve regulatory quality. 
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4) Avoiding copying foreign model or experience without fully considering domestic practical 
conditions, and specifying solutions to specific problems. Since China is different from the West in 
many ways as well as in terms of economic system, Chinese government devoted to establish a 
market economy with Chinese characteristics. In undertaking the regulatory reform, China fully 
considers its own unique conditions when using other countries’ experience for reference. 

2. Retrospect of the Reform in Trade and Investment Regulation 

Having acknowledged of the course of the Chinese reform and development, one can find it 
easier to understand why China adopts such a dynamic approach and its sequences of regulatory reform in 
the country, as well as its relations with the multilateral trade system and future perspectives. In general, 
the course may be divided into 3 phases according to their different themes based on different historical 
conditions. 

The first phase is from 1978 to 1987. At the end of 1978, China firstly launched the drive of 
reform and opening-up. Before that, the country’s economy ran totally under a highly centralised planning 
system. The government even decided what and how much product each enterprise should produce. The 
main task of regulatory reform on this phase, therefore, was to decentralise the decision-making power to 
make local government or firms. On the other hand, the opening-up drive resulted in establishing foreign- 
funded enterprises and small private firms. In terms of the whole economy, however, was still in the hand 
of the government. And foreign trade and economic co-operation were almost left untouched. There were 
only dozens of national trading corporations operating under the government plan. 

The second phase is from 1987 to 1992. After 1987, China’s adopted a system of market- 
economy combined with planning. The government took a step back from controlling the economy and 
began to make use of the market-mechanism to allocate resources. 

During this period, foreign trade sector underwent drastic changes. Firstly, the government stayed 
back from strictly planning and directly subsiding, and switched to bolster the industry with exchange rate, 
tax rate and interest rate. Secondly, substantially reduced non-tariff measures (quota, licensing for 
example), and offered more firms right to trade. Thirdly, stayed back from heavily involved in trading 
firms’ operation. 

The 3^^* phase starts from 1992 when the 13^ National Congress of the CPC decided to establish a 
market economic system in China. On this phase, the Chinese government substantially abolishes price 
control and let the market “adjust” price and production, and improves legal system and macro-economic 
control, while foreign-funded and private firms become a vibrant engine of the national economic growth. 

Under the dynamic broad background, foreign trade also is undergoing dynamic regulatory 
reform. First, the government progressively liberalises the availability and scope of right to trade. Second, 
to decentralise the approving authority and delegate some service (such as co-ordination) to the chambers 
and other intermediary organisations and offers much more market access to foreign firms. Third, to reduce 
substantially tariff rate (from 35% in 1995 to 15% in 2001) and the restrictions on quantities of imports and 
exports. Fourthly, to slash the scope and quantities of administrative approval and non-tariff barriers, and 
adopted lots of along with international practice and multilateral trading rules. Fifth, the government 
improves the legal system related to, or affecting foreign trade. 
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3 


Reform in Trade and Investment Regulation in the 1990s 


3.1. Legislation Mechanism Reform 

3.1. 1. The Legislation Law and Regulatory Reform 

In the year 2000, the Standing Committee of the National People’s Congress of China 
promulgated Legislation Law, bringing China’s legislation into new era by laying down a strong legal 
framework with basic principles of law making. It covers national law, administrative regulations, local 
decrees as well as rules. It also addressed the scope of law making authority of the National Congress, the 
State Council and its individual ministries and local authorities at different levels. Again, the Law provides 
principal procedures different legislations should undergo, and stresses the importance of public 
participation and registration (this stage includes reviewing such regulations and local decrees) before 
laws, regulations, decrees and mles enter into enforcement. Thus, the Law plays a vigorous role in 
strengthening the country’s legislation transparency and democracy. 

In alignment to the guidelines laid down by the Legislation Law, all ministries of the State 
Council are now checking and amending or modifying their regulations and legislation procedure. The 
Ministry of Foreign Trade and Economic Co-operation (MOFTEC) is also engaged in such work and 
modifying its law-making procedures. In strengthening transparency, for instance, MOFTEC will introduce 
hearing system and hold forums to allow public participation, except that such legislation involves national 
secretes or the WTO mles permits door-closing policy. In legislation monitoring, MOFTEC proposes to 
consolidate internal review by requiring registration and reconsideration, and examine the regulations 
drawn up by its individual departments regularly. 

With the new guidelines of the Legislation Law, the country endeavours to bring its whole 
legislation work onto a well-guided way and make deregulation reforms more rational. 


3. 1.2. The WTO rules and Regulatory Reform 

At the gate of the WTO, China is adjusting its legislation mechanism to conform with the WTO 
mles and its commitments made in the negotiations of the country’s accession to the WTO. Presently, 
Chinese government is sorting out its administrative regulations, decrees and mles in accordance with the 
WTO rules and its commitment. Up to .lanuary 2001, for example, Moftec had checked up more than 1400 
laws, regulations, decrees and mles. The ministry proposes to amend 120 items and draw up 26 new items. 

In alignment to the Draft Protocol on the Accession of China, China makes judicial preparation to 
provide a reasonable period for comment before laws, regulations and other measures are implemented. 


3.2. Administrative Approval Reform 

i) In order to further improve administrative laws and regulate administrative activities, Chinese 
government is engaged in drafting Administrative Approval Law. Aligning to this 
undertaking, the State Council requires all ministries and local governments at all levels to 
sort out and reduce substantially the existing approvals to a minimum extent. 
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Following this order, local governments take actions to cut off their approving authority to reduce 
the trade distortion and bring the market mechanism into full play. Beijing municipal government, for 
instance, cut 40% off approving items last year. Shenzhen, as the first window opened to the outside world, 
started to reform the city’s approving system as early as in 1997. It cut 463 items (42% of the total) off. 
Guangdong provincial government reduced 878 items (63% of the total) the originally existed approving 
items while downsizing the government body and improving the government service. On the other hand, 
ministries under the State Council are also busy with checking up their approving activities. MOFTEC, for 
instance, pays much effort in reforming its approving system, with emphasis on simplifying and opening 
its approving procedures. 

In addition, the State Council promulgated the Regulations on Prohibition on Blocking Regional 
Market in Market Economic Activities this April. It would give another pushing hand to the nationwide 
regulatory reform. 

ii) Substantial regulatory reforms in the year 2000 are as follows: 

a) The Standing Committee of the National People’s Congress of China revised the 
Corporate Law and offers qualified high and new-tech public corporations more access to 
security market to raise fund directly, which would be helpful to promote the high and 
new tech industries. 

b) In order to further facilitate import and export, Chinese government modified Customs 
Law and put into enforcement from the very beginning of 200 1 . 

c) Policies on foreign investment have been further relaxed. 

• At the beginning of 2000. China expanded the pilot region of RMB business by foreign 
banks in Shanghai and Shenzhen, and increased on the amount of RMB business as 
well as the sources of RMNB fund. With regard to insurance, China is drafting 
Ordinance of Foreign-funded insurance Agencies. 

• Moftec and Ministry of Communication jointly promulgated Interim Regulation of 
Approving Sole Foreign-funded Shipping Agencies, laying down the provisions, such as 
the qualification, approving procedure of such agencies. 

• Chinese government relaxed the restriction on foreign investors in share-holding ratio 
and qualification by enacting Interim Statute of Sino-foreign Joint Venture and Co- 
operative Clinics. 

• In tandem with the Strategy of Exploring the West, China offered foreign investors 
more access to service industries in western China. In addition, the country also 
expanded pilot area of utilising foreign capital in BOT. For foreign invested basic 
infrastructure and items of industry with advantage, China relaxed the limitation on 
ratio of stake held by foreign investors. 

8. With regard to foreign trade, China promulgated Circular of Adjusting the Criteria on 
Trading Rights of Private Producers and Scientific institutes in 2000. According to the 
circular, the government offered them the same treatment as that offered to state-owned 
and collectively-owned producers and scientific institutes when conferring trading right 
from January 1, 2000, and the former prerequisites such as sales volume, export supply, 
were also abolished. 


126 



9. Last September, China also enforced the Statute of Telecommunication. It is the first 
national regulation on telecommunication industry. 

China also plans to further reduce the items of products controlled by quota, licensing and 
designating dealers, and speed up the pace to confer foreign construction contracting rights on big and 
medium-sized firms and professional engineering firms, and simplify the passport formalities for workers 
to be sent abroad. 


3.3. Follow-up Administrative Review System 

In addition to the rationalisation of legislation and administration, Chinese government pays 
much attention to the follow-up administration review aiming at strengthening supervision on the 
government activities. 

In improving legal system, China replaced the Regulations of Administrative Review with 
Administrative Review Law on October 1, 1999. Comparing to the Regulations of Administrative Review, 
the Administrative Review Law expanded the scope of the reviewable cases. Originally, the administrative 
body accepted the cases limited to the concrete administrative decision or action. Individual, enterprises or 
other organisations could not apply for administrative review with a case simply regarding provisions of 
legal documents or administrative file. But under the new Law, the parties may do it to the extend that if 
the legal documents or administrative files are enacted by an local authority below county level. More, the 
new law delegates the authority of reviewing the department responsible for legal affairs within 
governments, making the reviewing mechanism more efficient. 

In the year 2000, 74 448 administrative review cases came up and 68 957 was accepted and 
reviewed. Among the reviewed cases, more than 20% of the original administrative decisions were revised 
or abolished. Since 1996, MOFTEC has reconsidered 14 administrative review cases. It shows that 
administrative review system is a vigorous measure to improve administration. 


4. Concluding Remarks 

Over the past two decades, fast economic growth, steady social development and booming 
foreign trade and investment in China can largely be attributed to the policy of development-oriented 
reform and sustaining liberalisation and the step-by-step approach to regulatory reform, as well as the 
advancements in the 1990’s. More, the approach has proved to be particularly suitable for China’s unique 
conditions, and also effective in boosting sectoral efficiency and innovation, enhancing economy-wide 
flexibility and potential growth, reducing the vulnerability of economies to external shocks and the risk of 
economic crisis. These achievements have in turn reinforced China’s confidence in keeping on its selected 
path to further its regulatory reform. 
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RORY MCLEOD, MINISTRY OF ECONOMIC DEVELOPMENT, NEW ZEALAND 


In New Zealand, the importance of integrating competition principles into regulatory reform 
programmes is well understood. There is bipartisan political support for the fundamentals of New 
Zealand’s competition policy and law. 

The key advocates of the application sound competition principles are government ministers 
themselves. Core government agencies dealing with competition policy - such as the Ministry of 
Economic Development (MED) and the Treasury - are generally closely involved with specific exercises 
in regulatory reform. Key sectoral departments such as MED’s Resources and Networks Branch and the 
Ministries of Agriculture and Forestry and of Transport also have a strong appreciation of the importance 
of competition principles. 

New Zealand has preferred this approach because it is seen to “internalise” the competition 
advocacy function and provide a culture where the importance of applying sound competition principles is 
recognised throughout the Government. 

At the same time, it is also important that a well resourced enforcement agency is provided for. In 
New Zealand, the Commerce Commission is responsible for enforcing competition law in the form of the 
Commerce Act. The Commission has advocacy functions in terms of ensuring that adequate resources are 
available for its enforcement functions. Given that it also enforces the Fair Trading Act, the Commission 
can also point to specific instances where it believes that consumer interests are being harmed. 


1. APEC and OECD Principles 

New Zealand attaches a high importance to both the APEC and OECD principles on competition 
policy and regulatory reform. These have helped to cement in political support for the application of sound 
competition principles to individual areas of regulation. While the principles have some differences in 
emphasis, their underlying framework is the same with their focus on comprehensiveness, non- 
discrimination and transparency. They can be seen as mutually supportive in that: 

• The APEC Principles tend to take a “high level” approach and are particularly strong in the 
area of comprehensiveness. The APEC principles recognise that exemptions and exceptions 
can exist but put an emphasis on re-examining these from time to time in the context of the 
overall framework. They also stress the need for institutional and capacity development. 

• The OECD Principles provide a more practical focus which is of particular use to regulators. 
They emphasise the “how to” aspects of regulatory reform and encourage learning by doing. 


2. Specific Examples 

1 want to spend the rest of my time focussing on two specific sectoral reforms that have occurred 
in New Zealand in recent years. The sectors involved are electricity and dairy. Both previously sat outside 
New Zealand’s core competition framework. Both required the development of new regulations and 
institutions. 
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Example 1: Electricity 


Fifteen years ago, the electricity industry was a single state-owned generation and transmission 
system feeding power down to publicly owned power boards. The most recognisable name in power for 
many years was the Electricity Corporation of New Zealand or ECNZ, a large generating company that 
remained as a dominant generator after Transpower (the state’s national grid operator) and Contact Energy 
(a generator) were split off from it. 

Three years ago ECNZ was split into three smaller companies - Meridian, Genesis Power and 
Mighty River Power - setting up the generation sector that exists today. The idea then was that the sheer 
size of the old ECNZ and the lack of competition kept the price of power up and possibly resulted in poor 
decisions about building new generating capacity. 

Between 1986 to 1992, the first attempt to create competition in the lines and retail sector was 
made. Certain legal barriers to competition were removed but there was very little movement in the sector, 
particularly for small businesses, small commercial users and households. In 1996, the wholesale 
electricity market was established. In 1998, the Government ordered the combined lines and retail 
companies to split the ownership of their businesses. 

At that time, the Government predicted that prices would fall as generators competed for 
customers among the retail companies and as householders switched from retailer to retailer. This looked 
like a model system on paper but it came in for criticism. Prices to consumers did not come down as much 
as had been hoped with retail and generating companies blaming each other. In particular, the finger was 
pointed at monopoly line companies which were not subject to any form of price control. 

Then this winter, spot prices for electricity rose sharply as storage levels in New Zealand’s hydro 
lakes fell to low levels. While most household consumers were insulated from this by the nature of their 
contracts, many other consumers, including those from industry, had to pay these higher prices. 

Government has responded by deciding that a part of the problem may lie with the market power 
held by the monopoly part of the industry involved in lines and transmission. It has given the Commerce 
Commission the power to impose price controls in this sector. 

More recently the Government has reaffirmed the approach of industry solutions where possible 
and regulatory solutions where necessary”. The Government expectations for industry actions have been 
set out in a Government policy statement and in legislation passed to enable the Government to regulate if 
the industry fails to deliver. 

Yet there is general agreement in both Government and the electricity industry that the reforms 
have been sound. Both believe that the benefits from competition will increase as the players in the sector 
learn how to compete better. The need to learn the process of competition can be seen in several areas. 

The judgement of electricity retailers has undoubtedly been affected by several warm wet winters 
when hydro storage lakes remained relatively full and spot prices kept low. There was inadequate use of 
the hedge market where retail companies signed long term contracts with generators. This proved very 
costly this year when spot prices rose in July to five times last year’s levels. Large industrial and 
commercial consumers can also take out hedge contracts and had chosen to do so to a limited extent only. 
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Furthermore, there is still significant scope to improve the service provided to consumers. New 
Zealand has had one of the highest rates of customer switching anywhere in the world. In the last two 
years, almost 30% of consumers switched electricity suppliers. But this high level of competition did not 
lead to improved customer service. Instead the opposite tended to be tme. Companies tended to put their 
efforts into obtaining customers while switching processes, billing systems and customer call centres were 
not able to cope. 

What has also emerged in retrospect is that more attention should have been given to informing 
consumers that at the time the reforms came into effect, there was on average a 30% subsidy of household 
use by industrial and commercial consumers. The reforms have stripped out this subsidy and real gains 
have been evident for industry, especially smaller and medium size enterprises. 

Finally, there is evidence that based on market signals, generation companies are investing in 
new capacity. Most of this will be thermal capacity which can be brought into service over the winter 
months if hydro storage lakes are low. This may make electricity very slightly more expensive overall but 
it should significantly smooth out the risks of major price fluctuations that are inherent in the current 
system. 

Example 2: Dairy 

Dairying is important to the New Zealand economy, accounting for 20% of exports and 7% of 
GDP. Since 1961, all dairy exports have been the responsibility a statutory single desk marketer, the New 
Zealand Dairy Board. The Dairy Board has an exemption under the Commerce Act for its overseas 
marketing activities. 

Under New Zealand law, only co-operative companies can belong to and therefore export 
through the Dairy Board. The number of co-operatives belonging to the Dairy Board has reduced from 
several hundred in 1961 to four today. Of these four, two companies - New Zealand Dairy Group and Kiwi 
Co-operative Dairies - account for around 95% of production and exports. 

The current situation has led to a number of problems from a competition perspective. First, the 
regulatory framework has provided a set of incentives that lead to co-operatives collecting and processing 
milk rather than seeking to add genuine value. As a result. New Zealand dairy production is overwhelming 
comprised of bulk commodities such as milk powder, butter and Cheddar cheese. 

Second, the incentives on co-operatives are to compete with each other within the Dairy Board 
framework to maximise their share of the total payout that the Dairy Board receives from New Zealand’s 
dairy exports. The co-operatives themselves have only a limited sense that their tme competitors are other 
dairy companies operating in international markets. 

Third, dairy farmers are forced to hold shares in both processing ventures (in the form of form of 
the co-operatives) and in a marketing company in the form of the Dairy Board. Their returns are delivered 
to them in a single payout based on the price achieved by their co-operative per litre of milk solids. As 
such, they have no means of measuring the performance of either the co-operatives or the Board and there 
is scope for considerable inefficiencies in both. 

The current problems have become so clear that even the co-operatives themselves are calling for 
change. Early this year. New Zealand Dairy Group and Kiwi Co-operative Dairies came to the Government 
with a proposal for change. This entailed merging the two co-operatives along with the Dairy Board 
thereby creating New Zealand’s largest company. They asked for a Commerce Act exemption for the 
merger but unlike the ongoing exemption for the Dairy Board, proposed that the company should be fully 
subject to the Commerce Act following the merger. 
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This situation left a conundrum for officials advising the Government. The scale of the merger 
meant that it had the potential to set an unfortunate precedent under the Commerce Act. We could see a 
superior option in competition terms. In simple terms, this would take the form of splitting the Dairy Board 
between the two large competing co-operatives. 

The problem was that dairy farmers were adamantly opposed to this option, wishing to achieve 
the scale advantages of larger marketing and processing operations. Politically, this option would have 
been difficult to achieve. 

In the event, officials recommended in favour of the merger option and the Commerce Act 
exemption. We did this because this option was significantly better than the unstable status quo. 

The one major problem that we were left with was that farmers would be left at the mercy of a 
potential monopoly purchaser of milk that they could not control. The new merged co-operative could seek 
to ensure that no competing processors entered the market by imposing conditions on farmers that would 
restrict groups of them from leaving the co-operative. Meanwhile it could seek to maintain monopoly 
profits by placing a moratorium on entry by new farmers into the co-operative. 

In the event, competition principles proved useful in designing a regime to regulate the behaviour 
of the new co-operative. The regime is designed to ensure that farmers have free exit from and free entry to 
the new co-operative. Free exit should ensure that farmers are free to join competing companies if these are 
offering higher returns. Free entry should ensure that if the new co-operative tries to price too high, it will 
be faced by a flood of uneconomic milk from new entrants. 

We are genuinely hopeful that competition will develop in the sector. Dairying is not a natural 
monopoly. With the regulatory regime described above in place, barriers to entry for competitors to the 
new co-operative should be relatively low. As a result, foreign competitors will be able to enter the market 
as will companies that are not constituted as co-operatives. Specialisation and development of higher value 
products should be encouraged as should more efficient forms of processing and marketing. 

The new merged company - named Fonterra - will come into existence at the end of this month 
following the passage of legislation. 

3. Concluding Comments 

The two examples outlined above have demonstrated the importance in the New Zealand context 
of the application of sound competition principles to individual areas of regulation. For example: 

• The principle of comprehensiveness has allowed for large sectors such as dairy and electricity 
to be addressed. These sectors previously sat outside New Zealand’s competition framework 
in many respects. The electricity example demonstrated the importance of providing time to 
competition processes to develop. The dairy example demonstrated the importance of taking 
the opportunities to make progress towards a competitive framework even if the preferred 
model was not possible to achieve in the first instance; 

• The principle of non-discrimination provides the potential for the introduction of outside 
competitive pressures in sectors that were previously controlled by government (such as 
electricity) or subject to a statutory monopoly (such as dairy). Many of these competitive 
pressures are provided by foreign companies; 
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• The principle of transparency helps make explicit the exact nature of the regulation being 
embarked on and may point to the need for further reform in future. Reform in the electricity 
sector would have benefited by the subsidy to consumers having been made more explicit 
from the outset. In the case of dairy, it has been important to acknowledge that competition 
issues will remain following reform and that an appropriate regulatory regime is required to 
ensure efficiency in that sector. 

Both the APEC and OECD competition principles have been useful in terms of reform in such 
sectors as electricity. They serve both to clarify the issues involved and to cement in political support for 
sound approaches to regulatory reform. 
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DAVID PARKER, OECD 


OECD PERSPECTIVES ON COMPETITION POLICY AND REGULATORY REFORM 
IN THE ELECTRICITY SECTOR 


L General observations on electricity reform 


1. Introduction 

A well-designed reform in the electricity sector improves economic performance for the benefit 
of industrial and commercial consumers and households. Over the longer-term, this means lower costs 
(through increased efficiency), lower prices to industrial and commercial consumers, lower taxes on 
households as unnecessary subsidies are phased-out, higher reliability, better service, more customer 
choice, and more innovation than would exist absent the reforms. If prices are unsustainably low under the 
pre-reform structure, prices will rise under liberalisation. But, the efficiency enhancing effects of 
liberalisation mean that the increase of prices in these circumstances will be less than would have been 
necessary to achieve sustainability under the pre-reform system. 

Liberalising the electricity industry brings the full potential benefits of competition only if 
competition actually emerges in those sectors where it is possible. Fostering competition requires attention 
to the industry stmcture that will emerge as a result of the reform and privatisation. Fostering competition 
also requires close prior attention to the regulatory and institutional framework for the operation of some 
specialised electricity markets, for the regulation of natural monopoly elements and the tools to limit the 
exercise of market power. The difficulties of regulation mean that it can at best only approximate 
competitive outcomes. Also, sunk costs of entry are high in some sectors and there are long entry delays - 
so the disciplining threat of potential entry on incumbents is not strong. 

Creating competitive electricity markets is difficult. The regulatory framework for such markets 
needs to be built - they do not evolve naturally. Decisions regarding a number of elements of reform - the 
structure of the sector, transmission pricing, market design, institutional design, addressing stranded costs 
and provision for universal service - must be made coherently because the design of each element affects 
the feasible and desirable designs of the others. The decisions should duly respect the existing physical 
structure of the electricity and related sectors, and the physical, legal and economic environment in which 
they are placed. Reforms elsewhere in the economy, such as the development of effective markets for 
fuels, should accompany reform in the electricity sector. 

It is critical to decide early on the structural reforms and market design. Changing the stmcture of 
the industry once reforms have been implemented is difficult, since property rights — respect for which is a 
pre-condition for further private investment — become costly to transfer or alter. Many design decisions 
that seem to be “details’" can have far-reaching consequences for the success of reform. Mistakes can be 
costly and enduring since they can affect decisions for investments that may have 40-year economic 
lifetimes. 
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Reform design should be separated from implementation. Involving electricity companies, 
consumers, industry, and academic experts at the design phase can help ensure technical coherence. 
However, implementation of the reform should be left to government agencies. This arrangement best 
ensures that broader public objectives will be served, and it reduces the risk that consensus would be 
sought on each point which can result in technical incoherence. The strong linkages between competition 
policy and structural reform policy imply that the competition authority has a major role to play. 
(Experience from OECD countries suggests that the powers and resources of competition and regulatory 
authorities have to be significantly reinforced to carry out their new responsibilities in infrastructure 
sectors adequately.) 

Competition requires enhancement of physical infrastructure as well. Metering and payment are 
both essential for a liberalised market. The efficiency gains from competition in a liberalised market and 
from improved economic regulation require that market participants be subject to adequate economic 
incentives. Non-payment or not metering dampens the economic consequences of behaviour. Absence of 
individual meters means that consumers cannot monitor their usage, receive no benefit from energy 
conservation, and are vulnerable to cut-off caused by non-payment by the entity that is responsible to the 
power company. Real time metering in the transmission (and distribution) sector for generators and 
wholesale customers is a precondition for system balancing when there is wholesale competition involving 
generators and eligible customers. 

Most OECD countries started electricity reform with excess supply capacity and prices above 
cost and reformed at about the time that new technology and fuel supplies were lowering costs. This makes 
it easier to see early successes from the reform with falling prices. Introducing reform without a starting 
position of excess capacity is politically more difficult. It also puts a premium on the reform generating the 
right investment signals early enough to ensure supply security. 

All electricity market reforms have experienced some problems and unanticipated consequences. 
It is essential that the reform program build in mechanisms to implement a transition to the liberalised 
market to address the emergence of problems in a timely manner, to make changes to market rules and 
where necessary adopt mitigation measures to address market failures until underlying causes can be 
corrected. Electricity markets are volatile by nature - demand and supply are highly inelastic in the short 
term, electricity is not storable, and capacity is highly capital intensive and slow to adjust. Given these 
properties, regulatory failure resulting in excessively high and volatile prices can occur if reforms are 
partial, incomplete or internally inconsistent. 

2. Market power in electricity markets 


Electricity cannot be practically stored in large quantities and it is subject to a wide variety of 
supply and demand conditions. Therefore, each point in time represents a distinct product market and each 
product market will have a distinct geographic market associated with it. The relevant geographic market is 
determined (in large part) by transmission constraints and demand conditions in other areas. One lesson 
from recent experience is that big problems can occur in just a short period in temporal electric power 
markets. 


For each time period, only some generation sources will be at or near the margin, i.e., generating 
power to meet residual or marginal demand. The companies who can exercise market power are those 
whose plant are needed to meet residual or marginal demand. Thus, one appropriate focus for assessing the 
ability to exercise market power is the number and concentration of supply sources at the margin, under 


134 



varying demand and supply conditions/ However, the incentives to exercise market power - such as by 
strategic withdrawal of generation capacity - will depend largely on ownership of infra-marginal supply 
sources/ 


Market power problems are most likely to arise during peak demand periods. Transmission 
constraints are more likely to occur during these periods, and these constraints effectively reduce the 
number of suppliers and increase concentration among suppliers that can serve a given area. In addition, 
during these periods the cost of additional supply tends to increase rapidly, so withholding even a small 
amount of supply (one way to exercise market power) can create large price increases. Thus, more 
transmission capacity is needed in a liberalised market than in a government operated electricity sector. 

Important determinants of effectiveness of competition in electricity markets include the structure 
of the sector, demand elasticity, transmission constraints, the rules for transmission access, the shape of the 
supply curve (in particular the adequacy of supply), market rules {e.g. dispatch protocols, bidding rules, 
arrangements for ancillary services) and entry conditions (for both new or expanded generation and 
transmission). Thus, restructuring cannot be isolated from other conditions affecting competition in 
electricity markets. The strong interactions imply that the number of generators sufficient for competition 
depends on these other characteristics of the market. 

Using a full portfolio of market power remedies both before and after competition is introduced 
is needed to address market power under the vast range and speed of change in market conditions. Using 
only one or a limited range of remedies risks failure during some sets of market conditions. 

Six key approaches to constraining market power are based on antitrust experience and economic 

theory: 

a) increase the scope of the product market, 

b) increase the scope of the geographic market, 

c) increase the sensitivity of demand to price, 

d) decrease concentration among existing suppliers within the relevant markets, 

e) increase the size and sophistication of customers, and 

f) reduce barriers to entry. 

The topics discussed below apply these approaches. 


1. The U.S. antitrust agencies’ merger guidelines about the degree of market share concentration that are 
viewed as problematic would thus be applied to measure the concentration among relevant suppliers 
(suppliers with bids 5% or less above the bid of last generator dispatched) rather than, for example, the 
concentration of all suppliers under the given demand conditions. 

2. This analysis has implications for the structure of ownership of nuclear power plants. The low marginal 
costs and long ramp-up periods mean that nuclear plants are usually base load suppliers. Thus, they are 
usually the least likely to be marginal suppliers. Therefore, the structure of ownership of these units is least 
likely to directly affect the ability to exercise market power in a dispatch system where each generator 
dispatched is paid the market-clearing price. However, ownership of nuclear units by a firm that owns 
other generation that is at the margin more frequently, is likely to increase that firm’s incentives to exercise 
market power because the output from the nuclear plants would benefit from any price increase. 
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3 . 


Restructuring for competition 


• Decide early both on a market structure and a market design that ensure sufficient 
competition. Structural decisions can considerably influence the subsequent development of 
the sector. It has proven very difficult to repair the structure or to restrict the use of market 
power later. 

• Restructure to reduce market power. Market power varies a great deal due to the time of day, 
season, relative fuel costs, precipitation, and generation or transmission outages. To be 
successful, restructuring must take into account the wide variety of supply and demand 
conditions that are likely to occur. It is not sufficient to look at the “general structure” of a 
market. 

Restructuring should take into account the location of generators. Distant generators may not be 
effective competitors to supply a load centre when transmission congestion arises. Distant generators also 
may face greater risk of transmission interruptions or significant line load losses that erode their 
competitive significance. Restructuring should aim to divide ownership such that, within each 
transmission-constrained area and for almost all demand conditions, there are at least five companies 
actively competing to set prices from their marginal plant. 

If possible, each generating plant should have a single owner.^ If, for various reasons (such as 
existing and unresolvable ownership constraints), adequate geographic competition can only be assured 
through joint ownership of plants, this can be made to work, though the risk of collusion is greatly 
increased. Economies of scale at the plant level, for operating plants, and for owning plants can be 
different. Even if operation of generating plants is concentrated due to operating economies, ownership 
may be more dispersed without substantial inefficiency penalties.'^ 

• Reform the demand side of the market to increase price sensitivity. Real time metering and 
pricing may significantly alleviate market power because they allow consumers to reduce 
their consumption when prices are high. This makes it less profitable for generators to 
increase price. Further, real time pricing can lower average prices because consumers can 
shift some usage to lower-priced periods. Real time metering and pricing are important for 
industrial users and are likely to be useful for commercial customers. Residential customers 
may benefit from simpler time-of-day (day-night) meters and, when the cost of more 
sophisticated meters falls far enough, may even benefit from real-time metering. Introducing 
real-time metering costs less when done en masse rather than piecemeal. 

• Decisions about wholesale and retail markets should be mutually reinforcing. Wholesale and 
retail competition in electric power markets can strongly reinforce each other. Effective 
wholesale competition is an important component of effective retail competition by giving 
retail customers a large choice of suppliers. Effective retail competition promotes wholesale 
competition by increasing the price-sensitivity of demand facing wholesale suppliers. 


3. However, a single owner can own more than one generating plant. 

4. In the United States, for example, many large power plants have multiple owners. Each owner 
independently determines the output and disposition from its share of the plant’s capacity. 
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Vertical separation 

The electricity industry includes a combination of activities, some of which are natural 
monopolies (transmission and distribution within a defined area) and some which are at least potentially 
competitive (generation and final supply). Ownership linkages between these activities can distort 
competition in the potentially competitive activities. For example, the owner of a transmission system 
which also operates generation has an incentive to prevent other generators from attaining access to the 
transmission system as this may allow the transmission system operator to earn excess profits in its 
generation activity. Discrimination in access to transmission which may arise due to vertical integration 
with generation increases the total cost of the system, because the lowest-cost generation is not used and 
distortions to upstream or downstream competition may result. Such discrimination can arise from a 
number of different vertical relationships between sectors of the industry. One solution to this problem is 
“ownership separation’ which requires separate ownership of the different industry sectors - this removes 
the incentive to discriminate. Other less robust solutions include some combination of regulation and less 
strict separation (from accounting to corporate) - this leaves the incentive to discriminate intact but reduces 
the ability to discriminate. See OECD Report and Recommendation. 

The following table sets out the different potential integration issues in the electricity sector and 
summarises the problems which can result. (The integration is indicated by the shaded bars.) The following 
discussion addresses the briefly addresses the issues and possible solutions. The table can be interpreted in 
a cumulative fashion where integration exists between more than two functions. 


Table Classification of vertical integration problems 

Functions Vertical Integration 

I II III IV V 

Generation 
Transmission 
Distribution 
Retail Supply 


Problems 

Discriminatory access to: 

Restricts Distorts generation 


transmission 

distribution 

distribution i 

i 

regulation of supply market power 

distribution 1 



• I. Ownership of transmission should be separate from ownership of generation. Separate ownership 
is the only sort of separation that changes incentives to discriminate. Firms can make higher profits by 
discriminating in favour of their own generation and against other generation. Only the change in 
ownership — so change in source of profits — changes those incentives.^ 

• II. Ownership of distribution should be separate from ownership of generation. This is for the same 
reason as above and is clear where distribution is separated from the supply function.^ 


5. Change in control can also change incentives, as the experience of independent system operators in the 
United States shows. 

6. The latest set of reform in the UK mandate corporate separation between distribution and supply, Some 
industry participants are choosing to specialise in one or other activity. 
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> In addition to ownership separation there should be independent, non-discriminatory control of 
grid and distribution system access and connection standards should be provided starting early in 
the reform. Non-discriminatory access to transmission and distribution is a fundamental element of 
effective competition in generation. 

• III. Ownership of retail supply should be separate from ownership of low-voltage distribution. 
Discrimination in access to low-voltage distribution can exclude non-integrated retail suppliers from 
supplying consumers located in the territory of the vertically integrated distribution company. 
However, the recommended ownership separation is not common in many countries, which 
emphasises the importance of regulation for non-discriminatory access to distribution services 
underpinned by some form of separation that is less strict than ownership separation. The regulatory 
task is more simple in the distribution sector than in transmission because distribution is generally 
“passive” (often there is a single one direction energy path and there are fewer network externalities 
that need to be reflected in tariff regulation). Consequently, regulatory solutions may be a reasonable 
policy approach in a reform program without requiring up-front vertical ownership separation of retail 
supply and distribution. 

As a general observation behavioural rules aimed at preventing discriminatory access should be 
avoided in preference to structural separation. Behavioural rules require constant monitoring. Detecting 
and documenting discriminatory behaviour can be difficult because discrimination is subtle. The subtlety is 
due to the high sensitivity of the value of transmission or distribution access to timing and to changes in 
risk. The time required to resolve discrimination disputes is costly for the company seeking access. 


• IV. Integration of transmission and distribution is not recommended. Integration between 
transmission and distribution does not or itself give rise to discrimination problems - both are 
effectively natural monopoly activities and it is integration of these activities with potentially 
competitive activities up or downstream that raises the problems noted above. However, 
transmission/distribution integration causes other problems because the geographic minimum efficient 
scale of distribution is usually less than that of transmission, i.e. it is possible to have more than one 
distribution company served by a single transmission company without the loss of scale efficiencies. 
Having more than one distribution company opens the prospect of the regulator using benchmark 
competition as one of the information sources to regulate the infrastructure access to the distribution 
sector. Clearly that will not be possible if transmission and distribution are integrated as there will be 
only one distribution company and hence no benchmarks.^ ^ 


7. It might be thought that if there is only one distribution company that the regulator could use a benchmark 
from a different country. There are limits to the usefulness of such benchmarks because cost structures are 
likely to vary more between countries than for similar areas within a country. Also, the quality and detail of 
information that a regulator is able to access from a distributor in a foreign country to use as a benchmark 
is likely to be constrained. 

8. Of course, if the market in question is sufficiently large and population dense, it may be efficient to have 
more than one integrated transmission/distribution company within one country, which would then permit 
benchmark regulation even though transmission and distribution is integrated. Germany is and example of 
a market that has evolved in this way. 
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• V. Integration of generation and supply should be judged on a case by case basis. Where retail 
supply companies own their own generation, this too can compromise the efficiency of the market 
because they tend to use their own generation in preference to other, perhaps, lower-cost generation. 
However, such vertical integration can also lower transaction costs or lower risk in situations of supply 
shortfall or if longer-term contract markets are dysfunctional. Consequently, the balance between 
benefits and costs of vertical integration between generation and supply needs to be determined on a 
case by case basis. If competition in retail supply is well established and retail supply has separate 
ownership from low-voltage distribution then, over-time, the integration of generation and retail supply 
would cause less concern.^ Most important in this respect will be whether or not there is actual 
competition in generation and competition in supply - if so vertical integration between generation and 
supply is less problematic than when there is market power in generation or supply. 

^ Where distribution and supply are integrated the policy choice concerning integration with 
generation is more complicated. Vertical integration between generation and supply is not 
necessarily problematic (see above paragraph) however, if distribution is integrated this again 
raises the possibility of discrimination by the distributor against other generation. Given the 
regulatory task is more simple in the distribution sector than in transmission, the problem of 
integration between generation and distribution/supply is again probably of less immediate 
importance than separation between generation and transmission. However, given the incentive for 
discrimination it is desirable to opt for more than simply accounting separation between 
distribution and supply. 

Transmission ownership, system operation and the power exchange 

Separating or combining system operation and transmission ownership requires tradeoffs. It is 
more difficult to provide efficiency incentives to a stand-alone system operator (SO) than to an integrated 
SO and transmission owner^*^ but a combined company may favour transmission solutions over other 
solutions to constraints. The SO can be a not-for-profit organisation, but then it may not behave 
efficiently.'^ 


9. In England and Wales, the integration of generation and retail supply was allowed only because low- 
voltage distribution and retail supply were separated and all consumers had the right to seek their own 
electricity supplier. This allowed consumers to by-pass those suppliers who owned generation and contract 
instead with suppliers who did not have such conflicts. 

10. The low value of the assets of a system operator (SO) compared with the value of transmission assets 
makes it much more difficult to provide a stand-alone SO with incentives for efficiency — through changes 
in profits — without distortions elsewhere, compared with doing so for an SO integrated with transmission. 
The NETA reforms in the UK, conceptually separate the roles of transmission owner (TO) and SO and 
introduces separate specific incentive regulation for the SO function. 

11. Experience in the United States with non-profit independent system operators is that they tend not to have 
strong incentives for efficiency nor are they customer-oriented; instead they tend to manage networks too 
conservatively. 
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Integrating dispatch and market operation into the same organisation may be preferable because 
they require intensive co-ordination.'^ This point is especially relevant where the inadequacies in the 
“surrounding legal and technical infrastructure’' make multiple markets infeasible. Market design should 
take into account the flexibility of the generating plants. Compulsory pool markets which establish a single 
Pool marginal price are likely to be more susceptible to anti-competitive strategic behaviour by generators 
with temporal market power who may withhold marginal generation capacity or otherwise manipulate 
market rules and raise the Pool price. In such systems, the inflexible base-load plants will bid very low — 
perhaps zero — to ensure dispatch (since they are certain the pool price will exceed their marginal costs), 
but if flexible marginal price-setting plant is in short supply, then the pool price could be very high during 
periods of shortage. Pool models need adequate capacity to restrain average prices and consumers must 
learn to live with (and hedge against) occasional very high spot prices. Where few generating plants are 
flexible, then balancing by the system operator becomes more important. 

Bilateral voluntary markets are probably less susceptible to manipulation and temporal market 
power of generators. There is a trend away from compulsory Pool models for this reason. Where bilateral 
contracts and multiple markets are allowed,'^ the system operator must manage balancing. The design rules 
of these core markets (the Pool market or balancing market) are critical for the emergence of wholesale 
competition. Even if the core market is small (say 5% of demand), arbitrage to the general market can be 
adverse if the core market is “corrupted”. 

• The central market operator should include an effective market monitoring/siin^eillance function to 
detect misuse of market power and manipulative bidding strategies. The output of market monitoring 
should feed into early corrective policy decisions and mitigation strategies if necessary. This may 
involve further changes to market rules and, in the extreme, to bid or price control measures. Care must 
be exercised in any mitigation measures that these do not prevent the resolution of underlying 
problems or longer-term adjustment and functioning of the market. 

• It is essential that longer-term contracts or hedging by major participants be allowed if a compulsory 
Pool model is adopted as the core market mechanism. The volatility of wholesale spot markets will 
tend to involve long cycles between prices converging to variable cost when there is excess supply and 
prices way above entry cost when supply is short. This may generate ultimately pro-cyclical 
investment signals. Longer-term contracts are likely to better incorporate fixed costs into final prices 
and generate more stable investment signals. 

• The System Operator should face incentive regulation to operate energy balancing and ancillary 
senices functions in an efficient way. Direct pass through of such costs into transmission pricing is 
likely to yield poor performance and higher prices for consumers. 

• The system operator/central market operator should not be a participant in the market other than for 
the purposes of performing its system/market functions. System operators that are also energy traders 
will face conflicts of interests. 


12. Experience in California, where the ISO and the Power Exchange were separated, was that they made 
inconsistent decisions. Other jurisdictions have successfully integrated the activities, for example in the 
PJM Interconnection in the mid-Atlantic states in the United States and in the Australian National 
Electricity Market. 

13. England and Wales and Australia offer contrasting examples of the nature of bilateral contracts, In England 
and Wales, more than 95% of electricity is traded in bilateral contracts. Australia has a compulsory 
physical wholesale market so bilateral contracts are purely financial instruments. 
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4 . 


Transmission pricing and access 


Despite its small share in total cost, regulation of transmission is extremely important for an 
electricity market. There must be enforceable access rights to transmission at non-discriminatory, 
transparent and efficient terms. Such access rights are needed not only for competition among incumbents 
but also to induce new investment by incumbents and entrants. To induce efficient behaviour, transmission 
prices should have components that depend on short-run phenomena (“short-run transmission prices”) and 
components that depend on long-run phenomena (“long-run transmission prices”) and include congestion 
costs. 

• Transmission should be subjected to open access. That is, so long as a generator meets all the technical 
standards to connect, then it should allowed to connect. Such a system reduces barriers to entry into the 
wholesale market. 

• Short-run transmission pricing should induce optimal dispatch. Short-run pricing can depend on 
marginal losses (equal to twice average losses) and on constraints. Dealing appropriately with 
transmission losses is especially important in a large country. Losses can be attributed to generators 
or they can be borne by all users of the system. Attribution makes dispatch more efficient, and 
improves location decisions of new generators. 

Short-term pricing can take transmission constraints into account in three alternative ways: all 
generators receive the same price except for those whose output is varied to deal with constraints,^^ 
electricity prices can be different in different “zones,” or electricity prices can be different at different 
“nodes.” Zones are usually defined so that their boundaries arc at frequently congested points on the grid. 
Nodes are those points of the grid where generators or load are connected. Nodes are a finer division than 
zones.'^ Each of the three methods is used.'^ The choice among methods depends on the topology of the 
transmission grid and the location of generation and loads. The wrong solution can have financially 
catastrophic consequences. A solution that provides incentives to reduce transmission constraints can have 
important pro-consumer effects on the market price of electricity.'^ 


14. Australia, for example, has transmission losses in some cases up to 40%. Transmission pricing in Australia 
does not incorporate transmission losses and provides incentives for generators to locate in high-cost 
places, near fuel sources and not near the load. 

15. In such cases, the extra costs of paying generators to produce out of merit order to relax constraints are 
often socialised, or averaged across all consumers. 

16. In England and Wales, for example, there are 15 zones but about 200 nodes. 

17. England and Wales formerly used the unattributed method, but now uses zones. Scandinavia uses zones, 
defining zones as areas with constrained imports or exports. Australia uses zones, and auctions the use of 
the constrained transmission between zones. The receipts are used to reduce the charges to use the network. 

18. In England and Wales, the introduction of a system to pay the transmission company to relieve constraints 
caused payments made to generators to resolve transmission constraints drop to 10% of their earlier level. 
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• Long-run transmission pricing should induce optimal location decisions and expansion of the 
transmission network. The location of both new generation and of energy-intensive industry can be 
influenced. Connection charges and spatially differentiated short-run prices can increase the difference 
in profitability of building new generation in different locations.'^ 

“Deep connection charges” (which mean the new generator pays all consequential reinforcement 
of the grid — which can be some distance from the generating plant) provide spatial price signals for 
efficient location, in contrast to the more normal “shallow connection charges” (which mean that the new 
generating plant pays only the direct cost of connecting a generator to the nearest grid point). Deep 
connection charges are equivalent to a long-term contract to pay spatially differentiated connection 
charges, but may have the disadvantage of discouraging entry. 

Pricing according to the above short-run criteria may bring in only about one-quarter to one-third 
of the funds needed to cover total cost. For long-tenn sustainability, the revenue shortfall must be 
collected. The least-distorting way to collect the additional needed revenue is probably to make generators 
pay an annual capacity fee and transmission consumers pay according to their demand at the system peak. 
Multi-part tariffs that include both short run and long run criteria (in the form of use and capacity charges) 
are more efficient than single part tariffs in most circumstances. 


5. Universal service 

Reform should be designed to ensure “universal service” while at the same time getting the 
advantages of competition. Because it is a fundamental need of modem life, there is a legitimate social 
objective to ensure universal access to electricity. Universal service is used here to mean, “granting all 
citizens access to electricity at prices they can afford to pay.” 

• Reform will fail unless the subsidies and cross-subsidies in the existing system, whether due to 
universal service obligations or other policies like subsidies to energy-intensive customers, are 
identified and either ended or funded from sustainable sources. If the incumbent must internally cross- 
subsidise, then free entry and competition will allow new entrants to undercut the prices offered by the 
incumbent to those customers currently providing cross-subsidies to undercharged customers. This 
makes the incumbent’s position unsustainable. 

The cost of offering citizens below-cost prices while ensuring access for the poorest can be 
limited either by designating some consumers as eligible for the subsidised electricity and excluding the 
others, or making any citizen eligible but limiting the quantity each can buy at subsidised prices. 

Failure to introduce adequate funding for subsidies may well result in under-investment by the 
incumbent. Under-investment is not a sustainable source of funds, and can hann other parts of the 
economy if it reduces reliability. Potentially sustainable sources of funds are other customers and the 
general tax and expenditure system. The most sustainable source of funds for subsidies is a non-bypassable 
transparent surcharge to which all consumers contribute. Usually, responsibility for providing universal 
service is assigned to the incumbent. Regulators also ensure that there is a “supplier of last resort” to 
supply those customers who would otherwise be without supply if their retai I supplier exits the market. 


19. The charges and prices can be combined with cost recovery, in which case they would be subject to the 

overall revenue cap. This can mean that some generators would be paid (charged a negative price) to 
connect at certain points on the grid. To be sure the generator actually puts energy into the grid when it is 
most valuable for it to do so, such a generator might be charged a lot to be connected during the system 
peak but be charged nothing the remainder of the time. 
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6. Recovery of Stranded Costs 

Stranded costs arise from assets that were incurred or entered into validly under the previous 
regulatory regime which will not be recovered in a competitive environment. Such costs can arise under 
contracts that set prices that are inconsistent with competitively determined market prices. A key reform 
challenge is to mitigate and accurately measure stranded costs and to provide for their recovery in a way 
that is “fair'* and does not impede efficient entry or the emergence of competition. Conceptually, stranded 
costs can be recovered in a variety of efficient ways. It is important that such costs cannot be by-passed by 
some customers, otherwise the fairness of the distribution of such charges is reduced and entry signals can 
be distorted. Desirably the method of recovery should not distort economic dispatch of generation. 

• Putting stranded costs in a usage insensitive part of a multi-part tariff reduces their distortionary effect 
on future market behaviour. 


7. Competitive Neutrality 

Where privately owned and publicly owned entities compete in the same activities it is important 
that they be treated equally. If different entries are subject to different taxation treatment, regulatory rules, 
access to finance, or government preferences, then competition will be distorted. Similarly, government 
entities sometimes operate under different accounting rules or softer budget constraints than private sector 
entities that distort competition in their favour. Alternatively, governance arrangements and political 
objectives can place public sector entities at a disadvantage. Reform programs should address these 
problems, desirably by privatisation (which removes the problem) or though specific measures to ensure 
competitive neutrality between public and private competitors. 


8, Relationships between institutions and laws 

• Include in the reform design an institution that is empowered to regulate the sector, especially to 
regulate access to transmission and the low-voltage distribution grids. The jurisdiction of the regulator 
should be at least as large as the interconnected areas.^^ This avoids a situation in which the best 
solution to a bottleneck in a market lies outside the jurisdiction of the regulator. It also avoids 
inconsistent decisions in two jurisdictions that have a common market. Inconsistency can discourage 
and distort investment. The latter is costly when, for example, new generation is located where it is 
more profitable due to regulation rather than where it provides the greatest benefit to the system. 
Where there are both federal and sub-federal regulators, regulation needs to be consistent.^* 


20. In the United States, for example, if regulators’ jurisdictions were at least as large as interconnections there 
would be at most three regulatory agencies, corresponding to the three interconnections, rather than 
existing the fifty state regulators. The system of state regulators was established when electricity was 
highly regulated and there was little inter-state trade. Liberalisation has induced the establishment of some 
multi-state system operators and more large inter-state trades. There are now proposals to expand the 
jurisdiction of federal regulators at the expense of state regulators. 

2 1 . Australia is an example. There, the federal regulator works to induce consistent regulatory policy across the 
country by consulting an advisory group, consisting of the heads of the electricity regulators in the states in 
the National Electricity Market, in its regulatory decisions and by holding regular discussions on regulatory 
issues. 
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• Identify the likely future competitive problems and the tools and powers that will be needed in the 
likely future enforcement of the competition law in the sector. Market monitoring can be used to 
reduce, indirectly, anti -competitive behaviour in the electricity markets, as well as to identify changes 
that should be made in market rules. The system operator rather than the regulator may monitor the 
market.^^ 

• The scope of the regulators’ jurisdictions or co-operative arrangements between regulators should 
take into account integration and convergence trends in their regulated industries. The convergence 
and integration of gas and electricity markets calls for close co-operation between relevant sectoral 
regulators to avoid inconsistent approaches and biases in investment that are due to arbitrary regulatory 
differences. One approach to this challenge is to combine gas and electricity regulation in a single 
body. 

• Utility regulation and competition enforcement should be closely co-ordinated.^^ Benefits include 
facilitating sharing market-specific expertise between the competition and regulatory decision-makers. 
Second, regulatory decisions are more likely to take the competition perspective into account. This 
allows competition to play a larger role than it does when competition is viewed as an alternative to 
regulation since it allows the aim to be to reinforce effective competition rather than to regulate to 
moderate anti-competitive behaviour or the use of market power. Third, it allows a broader range of 
instruments-regulatory and competition-to be wielded coherently in a market. 

• Regulatory institutions should be independent, both of the regulated firms and of short-term political 
pressure. Independence does not mean complete independence of political control. Normally, the 
parliament makes broad policy decisions that are then implemented by the regulator. The regulator 
usually must present an annual report to the parliament, which conducts regular reviews of the 
regulator’s activities. Independent regulation is increasingly common, with about a dozen independent 
regulators of electricity in OECD countries. 

• The regulatory institutions should make decisions that are neutral, transparent and not subject to day- 
to-day political pressures. The regulator must have analytical expertise and not rely on the expertise of 
the regulated utilities. The regulator must be functionally separate from policy-making in order to 
maintain a neutral regulatory regime. To be seen to be fair, the regulator should have well-defined 
obligations for transparency, notably with respect to its decision-making processes and information on 
which the decisions are made. Further, the objectives of the regulator must be clearly stated and 
progress towards these objectives should be monitored. Finally, the powers of the regulator should be 
clearly stated. The combination of transparency of objectives, powers, processes, decisions and 
information give the public clear performance criteria to evaluate the extent to which the regulator is 
fulfilling its role. 


22. In Australia, the National Electricity Administrator screens all bids for possible misuse of market power or 
price manipulation. In the United States, the independent system operators in PJM (in the mid-Atlantic 
states). New York and New England have quasi-independent market monitoring divisions. California’s 
independent system operator has an independent market monitoring committee led by economists from 
major universities in the state. They report good experience in developing guidelines to identify 
“suspicious” bids. Indeed, often changes in market rules are precipitated by reports of the market 
monitoring units on bidding and system performance, so the market monitoring has been a force for change 
in market rules. 

23. In Australia, where the competition authority is independent, responsibility for both federal regulation of 
utilities including electricity and competition enforcement are combined in the same authority. This 
follows from the access law being included in the competition law. 
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9. 


Appeal Mechanisms 


Courts influence regulators even if they are not well suited to regulate. In many countries, courts 
are too slow to be decision-makers in cases where, for example, delay in gaining transmission access can 
be fatal for a new generating company. However, court review can protect against some bad regulatory 
decisions.^'* If it is possible under a country’s constitutional system there may be a case for a specialist 
regulatory appeal body that includes expertise in regulatory issues. If the range of sectoral regulators are all 
accountable to a single appeal body it can enhance the coherence of regulation by those bodies in related 
markets. 


10. Privatisation methods 

Decisions about privatisation critically affect the industry structure and potential for competition 
to emerge. While regulatory reform permits competition it generally does not and should not foster 
competition by selectively discriminating in favour of new entrants. However, privatisation can foster 
competition by the privatisation of inherently pro-competitive structures. This includes horizontal 
separation of dominant government owned generation companies to create competing generation 
companies - a rule of thumb is that there should be at least five companies with generation that will be at 
the margin in most demand situations. It is a bad reform mistake to privatise companies with market power 
to increase the privatisation proceeds. The increase in sale proceeds will represent a poor “deaf" for the 
country: 

• Market prices will be subsequently higher and the excess price over a competitive price will be 
capitalised into the privatisation proceeds. However, the capitalised amount will be discounted at a 
private discount rate, which is likely to be greater than the social discount rate. It will also be 
discounted by a further factor that will reflect regulatory uncertainty. 

• The higher electricity price is equivalent to a special tax on electricity and a priori is not likely to be 
efficient. 

• The higher electricity price will reduce economic growth and dynamically reduce government general 
tax receipts 

Similarly, the creation of several distribution companies each with a separate geographic area 
allows regulation of the sector to make use of “benchmark” information. Benchmark information is 
enhanced if there is more than one distribution company serving areas with similar underlying cost 
structures. Attention to issues of scale is also needed in privatisation decisions - there is no point in 
fragmenting an industry far beyond the degree of horizontal separation that is needed for the emergence of 
competition. 

Privatisation of assets can be by 100% outright sale or sequenced sale, including with contracts 
that govern issues such as new investment and social performance as conditions for subsequently acquiring 
a majority stake. The choice between these models depends importantly on the specific country context. 
Where capital markets are undeveloped and regulatory frameworks are incomplete or new it may be best to 


24. Legal systems provide this protection in various ways. In the United States, courts may review a regulatory 

agency’s regulatory decisions both on a procedural basis and on a “clearly erroneous” basis. In the United 
Kingdom, the imposition of license conditions on companies is the main regulatory instrument in the 
electricity sector. If a company rejects license condition changes proposed by the regulator, the dispute is 
referred to the Competition Commission, a specialised adjudicative institution, for resolution. 
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adopt a sequenced sale approach. This can assist the government to achieve a higher sales price as it 
provides more scope for a well based assessment to be made of the potential efficiencies that can be 
achieved before the government disposes of its entire interest. Also sequenced sales carry an implicit 
regulatory commitment from the government to not damage the company by arbitrary regulatory decisions 
since the government maintains an interest it will not wish to damage. On the other hand, 100% sales may 
be called for to address fiscal needs. Also, 100% sales would be preferable if the political environment is 
such that on going and distracting political influence would occur in partially government owned 
companies. 

Golden shares may be useful if the regulatory environment is incomplete or not robust. However, 
the scope of government action under a golden share should be clearly specified and limited - golden share 
which permit arbitrary intervention in corporate governance will be counter productive. 

Where there is a supply shortfall the government faces a conflict of interest in privatisation 
decisions. Generators will attract a scarcity value, and this may ease a difficult fiscal position, yet the 
government also has an interest in adequate “green fields” investment reducing supply shortfalls. It is 
important that the government pre-commits to mechanisms which will ensure adequate new supply. 


11. Transition 

• It is preferable to design the reform path from the outset because coalitions form to make further 
changes in reform harder. Notwithstanding that advice, maintain an alternative reform path in the event 
of opposition to subsequent stages of reform. 

• Reform is easier when there is excess capacity^^ and when the sector is majority state owned. The first 
observation follows from the absence of a reliability-driven need for continuous investment, since 
potential investors might hesitate to invest until the reform plan is clear. The second means that 
decisions can be made that are sensible rather than expedient. 

Use carefully chosen long-term contracts and resting arrangements to ease transition. Inter alia, 
they should have staggered ends so the market can adjust in smaller increments to the change to a market 
mechanism. However, foreclosure by long-term contracts should also be prevented. In particular, long- 
term contracts between the incumbent and customers, particularly large cheap-to-serve customers, can 
make entry by new generators unattractive. This hinders subsequent development. 


25. This is one major reason why the recent reliability and pricing problems in California do not apply in many 

other countries. Reasons for the high prices and reliability problems recently experienced in California 
include fundamental characteristics (substantial growth in demand but no new power plants in over a 
decade, major transmission constraints and no new transmission capacity, and little demand-side 
participation due to average pricing), weather, miscellaneous short-term factors like unscheduled nuclear 
plant outages and traditional scheduled outages for repairs, increased cost of emissions allowances, market 
power, and market rules (such as forbidding hedging by traditional utilities, ineffective retail competition 
so less incentive to minimise cost, scheduling problems symptomatic of pay-as-bid incentives vs. one price, 
reliability rules aggravating inelastic demand, and pricing of ancillary services). 
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DARRELL PORTER, OFFICE OF REGULATORY REVIEW, AUSTRALIA 


SIMPLIFYING BUSINESS REGULATIONS IN AUSTRALIA 

This paper contains a discussion about some of the initiatives Australian governments have 
undertaken to reduce the burden of red tape on business. The initiatives involved the three tiers of 
Australian government; local, state and territory and federal or Commonwealth government. 


1. Background 

During the early 1990s many Australian State and Territory governments (such as Queensland, 
New South Wales and Victoria) undertook business licence rationalisation and reduction programs. 

By the mid 1990s, the Commonwealth Government had already moved to reduce the paper work 
and compliance burden it imposed on small business. For example, the Australian Bureau of Statistics 
reduced the burden of statistical collection on small business by 20%. New regulation affecting business 
was (in principle) subject to sunset clauses and there were reviews of existing business rules and 
regulations to abolish outdated ones. 

In the mid 1990s, the Commonwealth Government assembled the Small Business Deregulation 
Task Force to investigate and recommend change to reduce compliance cost and red tape for small 
business. 


Not surprisingly, the Task Force found that small business wanted to get on with the job rather 
than be bogged down in paperwork and forced to deal with a variety of overlapping regulatory bodies. 
Small business could not afford excessive overheads and on-costs. Their over-riding priority was to 
maximise capital to plough back into the business, which would generate economic growth and jobs. 
(Small business employs around 50% of the Australian workforce.) 

The Commonwealth Government recognised that small business could not afford the time or 
expense of dealing with multiple regulatory authorities, including different tiers of government. The 
Government aimed to make regulation as efficient and streamlined as businesses demand of their own 
operation. 

The Prime Minister’s 1997 statement, More Time for Business, responded to the report of the 
Small Business Deregulation Task Force by introducing important initiatives aimed to ease the burden of 
red tape on small business. These initiatives are discussed below. 


2. Business licence reduction programs 

During the 1990s, business licence rationalisation and reduction programs have been undertaken 
by various states and territories. The programs identified business licences that could be abolished, 
amalgamated or modified to reduce the compliance burden on business (for example, less frequent renewal 
requirements). 
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The Queensland State Government, through its Red Tape Reduction Taskforce, is seeking to 
halve the number of state licences businesses must hold. In New South Wales, 250 licences were reviewed 
and 85 (34%) identified for repeal. The Licence Simplification Program in Victoria achieved a 23% 
reduction. 

The Commonwealth Government also established mechanisms to streamlining business hcensing 
and approvals processes and merging similar licences into single, ‘common’ licences. 

The reduction in the number of licences sounds impressive. However, the number of licences 
required or renewed may not be a good measure of administrative burden. For example, amalgamating 
licences may lead to higher compliance costs for business because of greater information and approval 
requirements across more licence applicants. Consequently, it is difficult to gauge the success of these 
programs. In Australia, the focus has shifted from licence reduction programs to improving business 
information services. 


3. Improving access to information 

The Business Licence Information Service (BLIS) offers intending and existing businesses a first- 
stop point of inquiry for all Commonwealth, State, Territory and local government business licensing 
requirements (including information and contact details, business name registrations, taxation registrations, 
application forms and licences which apply to specific industries and activities). BLIS is described as a 
‘one-stop’ shop for licences, as the client deals with government on an ‘enterprise’ basis rather than as a 
collection of individual agencies. 

Some BLIS services began in the 1980s and were initially provided via telephone and ‘over-the- 
counter’ services but have subsequently been made available via CD-ROM and the Internet. 

The various business licence information services reduce administrative burdens for business by 
reducing the information search costs incurred in trying to establish their regulatory comphance 
obligations. A 1994 study of the Victorian BLIS concluded that the benefits to clients of the service was 
estimated at A$21 million with a client (or business) benefit cost ratio of 15:1. 

The Commonwealth Government has enhanced the service. Most Australian governments are 
now moving towards ensuring as many government related transactions as possible are available via the 
Internet. Using the Internet the client can ‘construct’ the licence/application form on-line. 

The Commonwealth Government’s Business Entry Point (BEP) provides a single entry point for 
business to access information from Commonwealth, State and Territory Governments. BEP allows small 
business to meet their government obligations and access information more easily. 

The Internet portal provides access to BLIS and to the National Business Information Senice. 
BEP is free and accessible 24 hours a day, seven days a week over the Internet at www.business.gov.au. 
There is also a toll-free telephone number for the service. 

The Internet site helps business to find current, accurate and comprehensive information and also 
facilitates a number of business-to-govemment e-commerce transactions. The most significant of these is 
the ability for businesses to register for an Australian Business Number (ABN) and for Australia’s Goods 
and Services Tax. 

BEP has been operating since July 1998, and the site has recently been redeveloped to 
incorporate business demands for improved functionality and search facilities. 
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The initiatives appear to be a success by reducing search costs for business and by improving 
government services to business. 


4. Regulation review process 

The Small Business Deregulation Task Force found that the message from small business was 
that the culture of regulation making had to change because the myriad of complex and overly prescriptive 
regulation was creating a big burden on business. The Government was mindful to guard against the 
tendency for business regulation to increase over time as issues are considered in isolation or without 
systematic reference to their impact on business costs. 

In 1997, as part of the More Time for Business program of cutting regulation and red tape, 
Regulation Impact Statements (RISs) became mandatory for Commonwealth primary and subordinate 
legislation that have the potential to affect business. This has since been expanded to any form of ‘rules’ 
affecting business. 

The RIS process represents an approach that tests the need for regulation, assesses the 
alternatives, carefully considers compliance costs and reviews and monitors outcomes when needed. 

A RIS provides a consistent, systematic and transparent process of assessing alternative policy 
approaches to problems. It includes an assessment of the impacts of the proposed regulation, and 
alternatives, on different groups and on the community as a whole. The primary role of the RIS is to 
improve government decision-making processes by ensuring that all relevant information is presented to 
the decision maker. In addition, after the decision is made, the RIS is tabled in Parhament or may be 
published elsewhere, providing an open and transparent account of that decision. 

Preparation of a RIS is mandatory for all reviews of existing regulation and proposed new or 
amended regulation which impacts on business. (There are some limited exceptions). 

The RIS sets out the perceived problem and objective of the proposed regulation; alternative 
approaches to dealing with the problem (both regulatory and non-regulatory); an assessment of the 
expected benefits and costs to the community of the various alternatives, including a breakdown of the 
impact on government, business, consumers and other groups. Here, there must be an explicit assessment 
of the impact on small businesses, where appropriate. The RIS also sets out the process and results of 
consultation, and enforcement and review mechanisms. 

RISs are assessed by the Commonwealth’s Office of Regulation Review. This office provides 
training on the Commonwealth Government’s best practice regulatory process. A manual, endorsed by 
Cabinet, called A Guide to Regulation sets out the Government’s RIS requirements and is available at 
(www.pc.gov.au/orr). 

Some Commonwealth departments and agencies may still treat the RIS process as just another 
hurdle. Some see it as something they have to do. However, the RIS process is an important way to bring 
about a change in the attitude of regulators and to promote best practice regulatory process. 

While the RIS process focuses on the flow of regulation, the stock of regulation has also been 
reviewed. Under the Competition Principles Agreement all Australian governments made a commitment to 
review and reform legislation which potentially restricts competition. The Commonwealth’s legislation 
review program is broader than the Competition Principles Agreement — in addition to legislation which 
potentially restricts competition, it includes legislation that may impose costs or confer benefits on 
business. 
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5. 


National reforms 


In Australia, some areas of business regulation require the co-operation of the Commonwealth and the 
State and Territory governments. (Some examples of national reforms relate to food, agricultural and 
veterinary chemicals, building codes, occupational health and safety, worker’s compensation and some 
environmental regulation). National reforms aim to reduce overlap and duplication, encourage greater 
consistency and simplify processes in the areas of joint/shared responsibility. The result should be lower 
compliance costs for business. 

Some 40 Ministerial Councils are involved in national regulation making and are required to follow RIS 
requirements agreed to by the Council of Australian Governments. Again, the Commonwealth’s Office of 
Regulation Review provides help and advice to ensure these requirements are met. The importance of 
meeting national RIS requirements have taken on more importance recently as their fulfilment is linked to 
payments (associated with the National Competition Policy agreement) from the Commonwealth to the 
States and Territories. 

Finally, most states and territories have RIS requirements to encourage best practice regulatory process. 


6. Conclusion 

Reducing red tape is an important aim of Australian governments. 

Both broad and narrow strategies have been adopted. Examples of the narrow strategy include the 
business licence reduction programs and the Business Licences Information Serxnce. Examples of the 
broader strategy include developing regulatory review processes to promote best practice regulatory 
processes in Commonwealth, State, Territory and national regulatory decision-making. 

While Australia has made progress in reducing the burden of red tape on business there is an on- 
going need to develop and enhance these strategies in the future to better serve business and thereby 
enhance growth, employment and national prosperity. 
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XINHUA WEI, STATE ECONOMIC AND TRADE COMMISSION, CHINA 


THE COMPETITIVE POLICY AND ADMINISTRATIVE MONOPOLY IN CHINA 


1. The coexistence of the economic monopoly and administrative monopoly in China. 

Generally speaking, the monopoly in the modem Western marketing countries is economic 
monopoly. It has come through three stages. The first stage is the special permission business given by the 
government in the early 17'^ century, like the East India Company. This is one form of the government 
monopoly. The second is the free competition stage. The third is the modern stage when the economic 
monopoly have come into being while the anti-monopoly also have come into being. They are in the third 
stage. 


But China is different. The dominant monopoly in China today is administrative monopoly, and 
this kind monopoly is the continuing of the state monopoly in planned economy time. Naturally, as the 
time goes on, the monopoly in China will also go through the three stages which have happened in Western 
countries, I mean, China will go through a free competition stage before its administrative monopoly 
changed into economic monopoly, but it will be a short interval from the breaking of administrative 
monopoly to economic monopoly in China. So, one side, the dominant form of monopoly is still the 
administrative monopoly; on the other side, with the carrying out of the reform and open policy, as the 
work up of the China market system, the economic monopoly from the marketing competition has 
produced quickly, although the forms and means for competition are not so regulated. 

Competition and monopoly are two aspects of one issue. Effective competition policy and anti- 
monopoly policy arc connected tightly. In the modem economy, there must be some monopoly when the 
competition is insufficient. The monopoly in China is that the economic monopoly and the administrative 
monopoly are coexist, but the administrative monopoly is the main barrier for competition and 
development of economy, and its manifestation are local protection, monopoly of some industries or 
departments, mandatory trade and combination of government and enterprises. 

As a kind of monopoly, the local government and their departments abuse their administrative 
power to carry out some discriminative policies, even illegal policies. For example, confiscation, penalty, 
discriminative quality check, selling license, advanced examination or adding fees , all these set up or 
enhance the “ threshold for outer goods and service entering local market, or prohibit local goods flowing 
into outer market. 

As we know, China is in the interim to market system, some companies of industries have been 
the monopolist for a long time, they are responsible for both the policy-making, supervising and managing 
for business. These companies eject, hinder and restrain other competitors, even cumber their competitor 
entering the market. Now, with the reform of recent years, the condition is better, but the whole situation is 
still not so optimistic. Some companies of monopoly industries still have some administrative power, such 
as telecommunication, civil aviation railway, electric power and so on, they abuse the power and market 
predominance to work out monopoly prices, make some public or covert deals of mandatory trade. 
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With several times reform of the central government, the ministries have been reduced greatly, 
some professional ministries have changed into associations and administrative monopoly have been 
diminishing step by step. But these new associations are not non-profit associations and not organised by 
the enterprises voluntarily, so their system and behaviour have very strong governmental flavour, thus they 
have been called “ second government For their own profit, these associations use their administrative 
power given by the government to strengthen their administrative monopoly, so the task of reform is still 
very heavy. 

Meanwhile, Some administrative companies organised by government departments still keep part 
of administrative power, and use their power to make the monopoly position, put monopoly action into 
effect by using “ one organisation, two brand names. 


2. Why the administrative monopoly exist. 

There are at least three causes for the existence of administrative monopoly, they are system 
factor, the lack of authoritative anti-monopoly law, and the shortage of legal and fair competitive concepts 
in the people and enterprises. 

System factor is the most important cause. In the planned economy time, administrative 
monopoly was everywhere and was accepted by people and enterprises naturally. At that time, all the 
activities of enterprises were arranged by the state, or saying, by the government, the independent 
decisions of enterprises were replaced by administrative intervention. Now, administrative intervention to 
enterprises has been given up in theory and reduced in practice, but the market system is not perfect, thus 
the relationship between government and enterprises have not found a good fonn, and the ownership of 
state-own-enterprises determine that they have to obey some administrative intervention from government. 

Local protection is the result of the collision between local and the central profit which 
determined by the state regime. In the 80’s last century, we made a great change for distribution system 
between central and local government. In the system, after turning in the revenue to central government, 
local government can keep all rest revenue for themselves. This system inspired the enthusiasm of local 
government, promoted local economy development, but at the same time, the system also strengthened 
local economic profit, they have to pay much attention to their fiscal revenue, thus the local protection and 
blockage became more and more serious. 

At the same time, government reform and function transition have not completed, and it is hard to 
confine the function of government and divide the work between its different departments, all these make 
something disjointed and conflict in the government, and provide a practical condition for adirdnistrative 
monopoly. 

Even the monopoly in China is very numerous, but China hasn’t issued a authoritative anti- 
monopoly law, legislation concerned to oppose monopoly is unsystematic and uncompleted. The Law to 
Oppose Unjustifiable Competition has made out provisions on administrative monopoly, but it is too 
simple. And legal duty institutions are not perfect and its enforcement and punishment is too weak, so it 
can not suppress the administrative monopoly effectively. 

The last cause is that people and enterprises have little legal and fair competitive concepts. The 
law about competition is mainly transplanted from abroad. It hasn’t the solid foundation in society, culture 
and conception in China. Consciousness for fair competition has no deep roots among people and 
enterprises, and these limit the formation of competitive order. 
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3. What we should do next 

a) Number one, from the causes of administrative monopoly in China, to eliminate or reduce 
administrative monopoly , we must accelerate system reform and transit governmental function. For 
example, decreasing the items approved by the government, strengthening macroeconomic control, and 
driving the separation of the government and enterprises » conducting the governmental function to 
planning, policy-making, information-guiding, supervision and so on. 

b) Number two, it is weak in the legislation of the anti-monopoly in China. The Law to Oppose 
Unjustifiable Competition against administrative monopoly as stipulated in the 1 '^ provision just 
demand that the administrative monopoly shall“ be charged to amend by higher authorities *’ or “ be 
given administrative punishment '' and “ be taken possession of illegal earnings or “ be punished by 
fines So, first, the monopoly forms listed in item 7 of the Law can not encompass the types of the 
administrative monopoly. It means that the actual life have made demands of further extending of 
adjustment scope of the Law. Second, the Law stipulates too light about legal responsibility of the 
administrative monopoly. So it can not prevent the administrative monopoly. Both theory and practice 
have shown that we must establish a new authoritative anti-monopoly law to break the administrative 
monopoly. We do this job now. 

c) Number three, there are some common aspects between administrative monopoly and economic 
monopoly such as abusing predominance, the limitation for market access and so on, but their ways 
and types are very different. So , under the present condition, the new anti-monopoly law in China 
must take breaking administrative monopoly as the all-important task and make special stipulations on 
it, and we should take these special stipulations on administrative monopoly as breakthrough of reform 
of relevant system. 

d) Finally, we are Strengthening law education and popularisation, promoting civilian’s legal diathesis. In 
this aspects, China have done much work. Now, we are carrying out the fourth “ five-year plan ” of law 
education. The law education and popularisation will play a very important and positive role in the 
development of China. 
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TETSUZO YAMAMOTO, WASEDA UNIVERSITY, JAPAN 


Introduction 

The OECD Review of Regulatory Reform in Japan recommended some important policy options 
or suggestions about on-going Japanese regulatory reform and previous results in 1998. Although 
recognising that since the early 1990s, the Government of Japan has accelerated regulatory reform, at the 
same time the OECD suggests that the needs is more urgent than ever and refonn is essential to avoid long- 
tenn economic decline. The main recommendations of the OECD Regulatory Reform Programme are as 
follows; 

A. A cross-sectoral and comprehensive reform programme aimed at introducing full competition 
will have the greatest and speediest effect in stimulating economic performance and 
supporting recovery. 

B. The role of government should shift from economic management to safeguarding 
competition and providing social services that market cannot provide. Therefore, a sharp 
break with current regulatory practices is needed. Recurring patterns in Japanese regulatory 
regimes should be eschewed to increase policy effectiveness. 

C. Investment, market entry, and innovation should be promoted by increasing the transparency 
and accountability of regulation. 

D. The Regulatory Reform Committee’s efforts should be strengthen by broadening its mandate 
beyond regulation, clarifying its independence from ministries. The government should 
support the Committee’s activities and overcome the vested interests that are able to block 
reform efforts. 

E. A consumer-oriented policy framework of market and competition principle should be 
strengthened government-wide to guide the regulatory powers. In this respect, the most 
important competition-based reform is the elimination of all “supply-demand balancing’’ 
functions. Practices encouraged by administrative guidance should be also ehminated. And 
Regulatory impact analysis should be implemented in the major regulatory sectors. 

F. Not only for consumers, but also for the enterprises, market should be more fully opened to 
international trade and investment. 

G. A series of steps toward completing reform are needed in the electricity and 
telecommunication sector to pave the way for the effective competition. 

Since 1999, receiving these suggestions, the government has implemented some of them in so- 
called Japanese way (mildly, gradually). However, its effects do not appear to be successful. Here, I reflect 
the background of regulatory refonn and its course in Japan briefly, and refer to reform of regulatory 
regime and public utilities (electricity, telecommunication), lastly summarise the issues of regulatory 
reform in Japan and indicate alternative options that we should choose as better solutions for those issues. 
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1 . Background of Regulatory Reform in Japan 

Japanese economy has faced a wall of growth in the early 1990s when the bubble economy 
collapsed. Macro-economic policies including fiscal policy did not work as ever. Public investment neither 
raised the domestic demand, nor restored the prosperity. The economic analysts call this stagnation as a 
“lost 10 years’". Why did Japan fall into such situations? Although there were many reasons, dare to say, 
the most important is that anyone including the government did not awake to the limits of Japanese 
economic system. The government did not notice that the existing system or policy would not function 
well under the new wave of world economy (globalisation, standardisation). 

The government had lead the national economy to miracle development by using two tools) up to 
1980s. One was the industrial policy which strengthened competitiveness of strategic industries 
(international), and the other was regulatory policy which covered various market failures (domestic). 
However, as uncertainty or instability accompanied with globalisation has deepened in parallel with 
development of free trade through GATT Uruguay Round, Japanese industrial policy has reduced its 
effectiveness gradually. Especially, when the economy of Japan caught up with the US-Western’s 
economies in the 1980s, Industrial policy lost its power and confidence. Because the bureaucrats could not 
draw a design of Japanese economy (“post-industrialised society”) any more through defining future 
strategic industries that would activate the national economy. 

This is also the case of regulatory policy. The technologies and circumstances of the regulated 
industries changed rapidly in 1980s. A part of market failures were overcome by market itself (weakening 
of natural monopoly, changing public goods into private goods), and remedied or alleviated by various 
policies such as protection policy of environments, disclosure of information (reducing negative effects of 
externalities, asymmetry of information). Despite, the government persisted the existing regulatory regime 
and policy, which also imposed heavy burdens on the private sector of economy. 

When Japan faced the economic difficulties in the early 1990s, the government began to grope 
for a new course without sitting on with his arms folds. The Hosokawa cabinet started toward deregulation 
policy in 1993. After that, the successive cabinets took over deregulation policy and implemented a series 
of deregulation programmes. Why did the government need to continue deregulation policy? The 
following reasons should be noted; 

1 . The endogenous factors: 

a) A shift of economic policy from a producer oriented one to a consumer oriented one 
according to enhancement of people’s living standard. 

b) An increase of regulatory costs or burdens, which might deteriorate the fiscal deficit 
further. 

c) A series of government or regulatory failures, which included the monetary policy, fiscal 
policy, and public policy. 

d) A severe critique from the business world that the inefficient public utilities or regulated 
industries would weaken competitiveness of major industries through high prices of 
inputs. 

e) A support for deregulation policy by the people who shifted their life-style. Deregulation 
was expected to reduce the prices of public utilities. 
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2. 


The exogenous factors: 


a) A need to secure a strong position in the GATT or WTO meeting as a most advanced 
country in the Asia 

b) A pressure to open up markets from the US or EU. 

c) A need to adjust domestic standards or regulations to global ones. 

d) A need to fine- tune to acceleration of deregulation in the APEC countries. 

Then, how or to which degree has the government of Japan promoted regulatory reform? Next we 
shall examine this problem by focusing our analysis on regulatory regime in Japan. 


2. Reform of Regulatory Regime 

The programmes of regulatory reform have been promoted by the Deregulation Committee (the 
current Regulatory Reform Council), which was established in 1993. The Committee’s members appointed 
by the prime minister were almost financiers in the private sector. The Committee summarised the 
deregulation programme in the process of co-ordinating requirements of business world and responses of 
the concerned ministries. As a result, important issues and trivial issues were confused without coherence 
in the programme. In addition, lack of power or authority to mandate the ministries made it difficult for the 
Committee to oversee and check the degree of achievement. It caused so called gradualism and formalism 
of regulatory reform in Japan. 

Regulatory regime has been reformed to some extent. Unfortunately, re-organisation of 
government in 2000 has not had direct influence upon enhancing government capacity to assure high 
quality regulation, especially improving adaptability, transparency, and accountability. However, the 
framework of an effective regulatory system is taking shape piece by piece. We can indicate the following 
points; 

1) a set of administrative reform related to a series of amendments of Administrative Procedure Act 
(1993, 1999). Particularly, an introduction of public comment procedure (“notes and comment 
process”) is very important since the existing administrative operations based on the balanced 
power relations (private negotiations, mutual consensus) would become impossible through 
increasing influences of the public or civil upon decision making of regulatory policy if this 
procedure is penetrated nation-wide. This procedure is also expected to enhance contestability and 
transparency of regulation. Reform of notorious “administration of guidance” is also important. The 
number of guidance is reduced and changed into easy-understanding or clear rules, which aims at 
limiting administrative discretion of bureaucrats. Now, officials are required, upon request, to 
provide a written copy of guidance provided “by word of mouth”. 

2) a set of regulatory reform related to strengthening the Regulatory Reform Council (former the 
Deregulation Committee) based on the Basic Law on the Administrative Reform of the Central 
Government (1999). The Council is shifting its approach from “step-by-step” or “item-by-item” 
approach to “comprehensive or cross-sectoraf’ approach in order to produce concrete results in 
economic performance. The council has already identified many regulatory areas for periodical 
regulatory review, including barriers to entry, qualification requirements, and products standards. 
As the Council also thinks much of assessing regulatory impacts, it will require ministries to 
implement regulatory impact analysis to improve accountability for the effects and burdens of 
regulations. 
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However, I think that these measures do not necessarily promote regulatory reform. Because the 
government has neglected some important points which are essential for reform. They are as follows; 

1) Lack of independence of regulatory authority: Establishing independent sectoral regulators seems to 
be able to assure transparency and accountability of regulations, reduce the risk of poor regulations, 
and pursue a long-lasting resolution. This is also a step for separating the regulatory functions from 
the policy and industry promotion functions. Regulatory authority attached to the ministry may 
cloud its responsibility through regular personnel changes. 

2) Lack of central regulatory registry system: Although information on some regulations is published 
and can be found on individual ministry’s Internet site, any centralised system for communicating 
regulations to citizens and firms has not existed in Japan. This system would assist in improving 
transparency and certainty of the national regulatory system for users. 

3) Limited private action: The roll of judicial review of administrative actions is limited in Japan 
because of inconvenience, lengthy delays, and high cost of court action. In addition, culture issues 
such as avoidance of adversarial resolutions have suffocated the private actions. Then, the 
government needs to make the administrative appeals easier to use by citizens. The government 
recognises the roll of private action for the judiciary in relation to “surveillance of compliance with 
the rules”. The government now considers the programme to increase new lawyers. 

Regarding enhancing market openness throughout regulatory reforms, before the OECD 
recommended some measures in 1999, Japan had addressed market access problem in broader measures. 
Partly this had been due to the foreign pressure, especially the USTR’s requirements. Recent major reforms 
were as follows; 

1) oil import deregulation, 

2) the Big Bang in the financial services, 

3) abolishment of the Large Scale Retail Store Act, 

The government introduced an accreditation system for testing laboratories in 1997. Moreover, 
since 1997, the government directed that the ministries and agencies should use international standards and 
certification procedures and to use foreign conformity assessment bodies, in order to promote mutual 
recognition and speed up conformity assessment procedures. Japan also announced several initiatives to 
harmonise with global standards. Through these initiatives, Japan accepted foreign data, introduced mutual 
recognition systems, and moved toward self-certification for appropriate items. 

In addition, the government had established the Office of Trade and Investment Ombudsman 
(OTO) in 1982 aiming at reducing obstacles to market openness by receiving complaints on market access 
relating to imports or inward investment, and by organising inter-ministerial co-ordination efforts to deal 
with those complaints. The OTO had received 584 complaints by October 1998. Issues had been resolved 
at the OTO Co-ordination Meeting by bureau director. However, in extraordinary cases, considering the 
political influence, the Office of Market Access chaired by the prime minister had resolved them. In 189 
cases, Japanese procedures had been modified while 212 complaints had been judged to be based on 
misunderstandings. 

Despite of these efforts, Japan has not obtained high evaluation in the world. Why? One reason is 
that Japan has not still resolved “behind the border” measures, that is, domestic regulatory quality. Now 
domestic regulation is regarded as second barrier to trade and investment. Reducing regulatory barriers 
enables Japan to benefit more from comparative advantage and innovation under globalisation of economy. 
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This also means that the costs of poor regulations increase in global economy. However, the 
government has not addressed the regulatory issues from a viewpoint of market access partly due to 
previous successful experience, partly due to being captured by the vested interests of various parties. The 
government should address the following issues; 

• Japan should incorporate the OECD efficient regulation principles ((a) Transparency and 
openness of decision-making, (b)Non-discrimination, (c)Avoidance of unnecessary trade 
restriction, (d)Use of international harmonised measure, (e)Recognition of equivalence of 
other countries’ regulatory measures, (f)Application of competition principle) into its 
domestic regulatory regimes. 

• Japan needs to speed up and gain a momentum of the government-wide initiative of market 
openness. Still now, many ministries have neglected the initiatives, and policies are applied in 
unnecessarily restrictive way, often justified by policy objectives such as safety, employment. 

• Japan should address the remaining barriers to trade and investment such as complex 
provisions related to M&A, cultural or institutional barriers (high level of cross- 
shareholdings, mistmst of foreign ownership, chauvinism of Keiretsu). 

• Japan should strengthen competition policy to get rid of anti-competitive practices by private 
firms, semi-public organisations or government themselves. The Fair Trade Commission 
should address these traditional, non-competitive practices, if it remains as major obstacles to 
foreign access to the Japanese market. 

In sum, regarding regulatory regime, we can conclude that although several recommendations 
(A,C,D,E, and F) have been implemented to some degree, since reform has been promoted based on 
gradualism, core issues of regulatory regime such as independence of regulators still remain untouched. 

3. Reform of Public Utilities 

Here I shall refer to two major public utilities; electricity and telecommunication. These sector 
are very important in that their efficiency or productivity have a great effects not only upon 
competitiveness of the national economy as critical inputs, but also upon consumer welfare as necessary 
goods. 


A process of reforming public utilities has progressed in parallel of strengthening competition 
policy. As deregulation has developed and stimulated structural changes of industries, vigorous 
enforcement of competition policy was needed more than ever to prevent private market abuses from 
reversing the benefits of refonn. To say extremely, however, competition policy in Japan could not meet 
with such requirements. In this respect, insufficient regulatory reform was due to weak enforcement of 
competition policy or inadequate power of the FTC. 

Note that competition policy took second place to managed development and strong government 
intervention historically. Although the Antimonopoly Act provides a solid basis for competition policy 
enforcement, the FTC activities were overwhelmed by the other policies of major ministries, justified by 
“public interest” or “national interest”. But, competition policy revived in the 1990s in response to 
globalisation and trade pressures. Japan had to shift policy goals from “catch-up” development to 
consumer welfare by strengthening competition policy, which was expected to change the managed, 
orderly accommodation that characterises much of Japanese business relations and traditional government- 
business relationship. The FTC has increased its enforcement activity, strengthened its guideline on 
horizontal or vertical issues, added to its staff and budget, and raised its profile in advocating competition 
issues at other ministries. The current deregulation programme recognises that growth must result from the 
self-reliant risk-taking competitive enterprises. 
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At one time, there were more than a thousand explicit exemptions from the AMA. That number 
was cut about 90%. Although about 90 exemptions remained in 1996, one third were eliminated afterward, 
and now another third have been eliminated. Most important exemptions regarding public utilities were 
involved in “demand-supply balancing” provisions attached to each business law of public utilities. These 
provisions described that regulation of entry/exit should be exempted from Anti-monopoly Act. The 
government was deeply involved in managing a critical competitive strategy variable by using judgements 
about such provisions as a criterion for issuing licenses, or other necessary permits, or for formal or even 
indirect administrative guidance to the same effects. Then, with abolishment of these provisions, the FTC 
got a position to monitor other industry-specific laws, and to secure that they do not provide protection 
against competition, or they do not provide liability that co-operate under ministry guidance. Thus, almost 
utility laws have been changed into competition-oriented ones recently. 

A. Electricity 

Since Japanese energy policy has set great store on balance of the 3Es (energy security, economic 
growth, and environmental protection), regulatory refonn has been delayed. As a result, Japan has the 
highest electricity prices in the OECD, which is a drag on economy-wide performance. 

In Japan, ten investor-owned vertically integrated utilities are responsible for generation, 
transmission, distribution, and retail supply. The sector characterised as a typical regional monopoly 
structure is regulated by the Ministry of Economy and Industry (the former MITI) under the Electric 
Utilities Industry Law. The MEI has a central role in developing the structure of the industry. Although 
regulation had been implemented based on concepts of “public interest” and “demand-supply balancing”, 
the latter was abolished in accordance with progress of regulatory reform a few years ago. 

Concretely, reform started in the middle of the 1990s. The government set a target to reduce 
electric prices to internationally comparable levels by 2001. 1997’s Action plan identified that this scheme 
would require rapid and large efficiency increases through competition as a basic principle. High costs 
(capital cost, fuel cost, transmission and distribution cost, regulatory cost, low load factors, obligatory 
purchases of domestic coals and so on) were the main reason for high electric prices. High prices resulted 
in the development of in-house generation of electricity in the industrial sector (28%). 

Amendments in 1995 liberalised entry mles for independent power producers (IPPs). Opening of 
tenders for generation revealed the potential for lower costs in generation, and was a good step toward 
competition. Prices of successful bidders averaged almost 30% lower than the “upper limit prices” 
calculated by the utilities. The majority capacity bids came from steel and petroleum firms that had idle 
industrial land and relatively easy access to fuel sources. The problem was that IPP bids total only 3% of 
installed capacity. Although the MEI planed to further open the bidding system up to 25% (50GW) of the 
capacity of the utilities in 1999, the scheme was too slow to achieve the policy goal. 

Amendments, at the same time, introduced a yardstick regulation. This model was developed to 
address inefficiency problem of regional monopoly by A. Shleifer and adopted by the British electricity 
reform in parallel of introducing price-cap regulation. Yardstick regulation is a method of promoting 
competition between regulated units (in this case, regional electric utilities) indirectly via regulatory 
mechanism. Under this regulation, the price of one regional utility depends on the level of costs achieved 
by others, and vice versa for the price allowed to other firms. Provided that they face very similar 
circumstances, and that they do not collude in any way, a yardstick regulation offers good incentives for 
combining both internal and allocative efficiency. Because one utility keeps the benefits of its cost-cutting 
activities, for its price is linked to the cost performance of other utilities. However, the empirical studies of 
the effects of yardstick regulation in Japan showed that it did not work so well. Even a positive study 
estimated that it only contributed a few percent to cutting the prices. 
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Understanding the difficulty to achieve the policy goal, the Committee on Basic Policy of 
Electric Utility Industry Council recommended partial liberalisation of retail supply. Partial liberalisation 
started in 1998. This measure allowed a part of customers (“extra high-voltage“ industrial and commercial 
customers) to choose suppliers and to save their energy costs to some extent. But, the majority of 
customers remains as captive customers who can not choose their supplier. They do not benefit from price- 
cutting through competition. Although a decision to liberalise retail supply partially was an important step 
for reform, the key issue is to aim at full liberalisation by alleviating eligibility based on an equivalent 
annual consumption level, or allowing jointly purchases of electricity by groups. 

Now we face two policy options to achieve the policy goal. One is a mild reform lines that the 
government should promote reform in the succession of the existing scheme that the Committee indicated 
in 1998. However, many regulatory changes would be needed in this case. In order to make retail 
liberalisation work, the government has to challenge the following works; 

1) To secure an appropriate access regulation. The government must ensure that access to transmission 
and ancillary services is cost-reflective, efficient, and non-discriminatory in tariffs, terms, and 
conditions, boost vigilance to avoid subsidy of competitive activities from regulated activities, 
protect against anti-competitive behaviours, and liberalise generation so that generators are free to 
compete for customers. 

2) To change price regulation. The present rate of return regulation gives utilities very limited 
incentives to reduce costs, as they must pass on nearly all cost savings to customers. Price-cap 
regulation should be adopted in stead of rate of return regulation. 

3) To implement various measures. A series of remedies-(a) an introduction of time of use tariffs to 
reduce peak-load, (b) creating market incentive to invest, (c) deepening markets for trading 
electricity through open transparent market, combined with a legal framework that facilitates 
bilateral contracts between customers and suppliers, (d) establishing liirdted spot “balancing“ 
market to manage demand-supply imbalances, (e) consumer protection-are needed to promote 
reform. 

This option, therefore, takes much time and costs to achieve the goal. The other is a radical 
reform lines that the government should promote competition at a burst by combining access regulation 
with vertical separation of the utilities, partially abolishing the existing reform principles. There are 
tradeoffs between regulation and degree of vertical separation. Where there is less vertical separation, there 
is a need for tighter regulation, and vice versa. In Japan, although the government has given priority to 
access regulation, such a way of thinking should be reversed. Vertical separation is thought to be more 
effective as a tool to reduce the incentives of the integrated firms to discriminate. The current accounting 
separation of transmission grids from the other activities should be replaced with a higher level of 
separation, that is, functional separation or operational separation. 

To establish the foundation for reducing electricity costs on a medium-term basis, further 
liberalisation will be needed. It is important that access to the transmission grids be non-discriminatory and 
cost reflective. In order to expand interconnections and require utilities to purchase power for captive 
consumers from the most economic source, the power exchange (a wholesale market) should be 
established combined with creation of the Independent System Operator (ISO). In this case, Japanese ISO 
would take a form of club-ownership or joint ownership like the US’s. Since the utilities are investor- 
owned companies, the government is not able to mandate organisational unbundling from the center one- 
sidedly. If the government enlarges the number of eligible customers rapidly, structural separation would 
be essential to prevent the integrated utilities from anti-competitive behaviours. Regulation as well as 
accounting separation does not necessarily ensure that the wheeling tariffs are cost reflective or non- 
discriminate. 
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Changing the structure of the industry from monopoly to competitive markets requires a 
sophisticated regulatory stmcture. A market environment requires regulatory institutions whose decisions 
are competitively neutral, transparent, and not subject to political pressures. The government should 
establish an independent regulatory body (separation of regulation function from policy-making functions), 
at least examine a legal mandate that provides the regulators with independence, a degree of organisational 
autonomy, well-defined obligations for accountability. 

The government, however, does not seem to adopt these measures. Although the government 
delegates this deliberation to the Committee constituted of scholars, experts, and financiers, it concluded 
that full liberalisation and introduction of a pool market as premature. 

In addition, the FTC has taken little action to enforce the Anti-Monopoly Act in this sector. 
Liberalised aspects of this sector should be subject to the AMA. Although measurable indicators (limited 
switching, limited entry by IPPs, limited activities by utilities, regulatory difficulties with accounting 
separation etc.) has been lighting the red signal, the FTC has not used the law about “monopolistic 
situations" defined by the AMA. 


B, Telecommunication 

The telecommunication industry has developed dynamically. Rapid evolution of technologies has 
shaken up industries and regulatory regime based on older technologies and market theories. The 
industry’s boundaries are blurring and merging with the broadcasting and information services. 

Japan was one of few countries to have introduced competition in the 1980s. The major measures 
that the Ministry of Telecommunication and Post-Office adopted after privatisation in 1985 were as 
follows; (1) abolishment of line of business restrictions on NTT and KDD, (2) Promotion of competition 
between NTT versus NCCs in the national long distance call and international call market, and (3) 
introduction of the COMA system in the mobile market. 

In 1996, the MPT announced “the second reform of info-telecommunications system in Japan", 
which included the following important policy changes. 

1) Break-up of NTT, 

2) Establishment of interconnection rules (long-run incremental cost principle), 

3) Further deregulation measures such as the introduction of a tariff notification system for mobile 
companies. 

4) In addition, following the 1997 WTO agreement, Japan made significant changes to its regulatory 
regimes such as 

5) Elimination of the “demand-supply” standard for market entry /exit and 

6) Abolishment of foreign ownership restrictions on Type 1 carriers except NTT. 

Recently, the MPT adopted price -cap regulation (RPI - 1 .9) to the retail prices and changed the 
previous “tariff approval system” into “notification system in advance”(1999). In addition, the MPT 
revised Telecommunication Business Act to change into a pro-competitive one (2001). Amendments 
emphasise an asymmetric regulation through “open access” to the bottleneck or essential facilities, 
introduce new concepts such as “dominant” entrepreneur. Moreover, the MPT is considering to establish a 
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universal funding mechanism, to set safeguards such as number portability or carrier pre-selection system, 
to examine spectrum allocation, and to reduce ownership restriction on NTT. Now MY- LINE'’ 
competition, which results from a unique system of carrier pre-selection in Japan, develops severely among 
the big carriers aiming at so-called “one-stop service” to customers. 

Compared to the electricity industry, regulatory reform in the telecommunications has been 
promoted well until today. Many positive factors have worked in the background of this good performance. 
We can point out; 

7) Rapid catch-up of the US model (AT&T divestiture) and the UK model (price-cap regulation, the 
LRIC principle), 

8) Long-run battle of MPT and NTT about divestiture of NTT, 

9) Unique market structures (line-of-business restrictions on NTT and KDD, penetration of the usage 
of Least-Cost Routing chips (LCR) by the NCCs, environments which allow the explosive growth 
of mobile communication, entry of other utilities etc.), (d)Foreign pressure from Japan’s trading 
partners. 

“MY-LTNE” competition has accelerated price reduction. Local tariff of NTT’s has fallen down 
from 10 yen per three minutes to 8.5 yen through NCCs’ strenuous efforts, especially a good fight of TTnet 
(Table 1). In addition, a new type of entrants with IP network, the Fusion appears on this competition and 
copes with the carriers by squeezing its service into long distance call market. Fusion reverses the existing 
tariffs set up according to distance and usage time by adopting a unique price strategy. It has presented a 
uniform tariff on the nation-wide (20 yen per three minutes). The epoch-making points are found in 
technological innovation as well as tariff revolution. Technological innovation is involved in the IP 
telephone, which enables Fusion to subdivide a sound and transmit it efficiently by using an empty circuit. 
Although we have a certain foresight about technological evolution of Internet telephone (Figure 1), Fusion 
contributes to shift from the first stage to the second stage by constructing a private, unique IP network, 
and by connecting customer’s call directly to NTT’s local network at the nearest terminal switchboards. 

However, from the viewpoint of consumer welfare, “MY LINE” competition will not increase 
consumer surplus so much since carriers’ prices of long distance and international call have relatively high- 
stopped. It is ironic that customers must pay high prices for a reason that they can save local charge by 30 
yen per hour. Current brilliant convergence of price levels regarding long distance call causes a suspicion 
that NTT and NCCs may co-operate their price strategies. 

Another reason we suspect the effect of “MY LINE” competition is that the fixed 
telecommunication market faces a wall of growth and the incumbents only struggle for a decreasing pie. 
The majority of customers, however, require the carriers to reduce the charge of cellular phone. The 
cellular business has an oligopolistic market where the NTT-docomo occupies the dominant position 
(market share: 52%). Here is also a possibility that a few cellular companies collude in price behaviours. In 
addition, the charge or interconnection charge of cellular phone has been exempted from regulation. This 
also allows the carriers to set high charges, especially to freeze the basic rates of cellular phone at very 
high level. 

On the other hand, there are some factors that may break through co-operative price behaviours. 
An expansion of technological gaps (ex. the sale of third generation cellular phone “FOMA” by NTT- 
docomo), a potential introduction of flat rate (ex. the “au” by KDDI under the Qualcomm system), a new 
wave of technological innovation (ex. the mobile-type radio LAN) would make the present oligopolistic 
co-operation very unstable and impossible to take such price strategies. If so, the problem is whether the 
regulator can navigate these moves and promote competition beyond “MY LINE” competition (Figure 2). 
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Although the Telecommunication Business Act was revised in June 2001, amendments do not 
prepare further reform toward new environment of telecommunication, that is, the Internet age. We can 
indicate two big problems. One is related to price control, the other is related to competition policy. As a 
shift to flat rate becomes a real problem, amendments state as ever that rate index should be stipulated on 
the basis of distance, speed, and telephone charge by segment. The regulator disregards this problem. 
However, how should he treat with this problem when a flat rate spreads in the major markets rapidly? 
Should price regulation be maintained as it is, changed into a new form, or abolished? Similarly, 
interconnection charges of cellular phone should be examined since cellular charges have stopped at high 
level in spite of customers’ complaints. 

Competition problems come from a unique approach of the regulator. Amendments are 
constituted of two approach-promotion of industry, promotion of competition. Because two functions are 
not separated, competition policy seems to be changed into “controlled competition”. In fact, the MPT did 
not negotiate with the FTC in introducing important concepts such as “dominant entrepreneur”. The 
government needs to clarify the relationship between general competition policy and competition policy in 
the specific sector and co-ordinate their roles. Surely the FTC has taken a first action to enforce the Anti- 
Monopoly Act in this sector. However, disagreement with the MPT was exposed by the ADSL problem. 
Competition policy is not tied well enough to regulatory reform of this sector. Although the FTC has 
improved its enforcement procedures, its approach to criminal enforcement is still rare. Competition 
policy, however, has reached the stage to use the law about “monopolistic situations” defined by the AMA 
and challenge the anti-competitive behaviours in this sector. The FTC should take positive actions in the 
sectors or activities where deregulation was implemented. 

Related to these problems, the government still has two remaining issues. Firstly, there are 
concerns about the NTT break-up because of the holding company stmeture. This form of break-up is not 
likely to promote infra-based competition. Secondly, unlike the situation in most other OECD countries, 
the MPT has both a policy and a regulatory role as ever. It will be required to separate the regulator from 
the ministry. 

In sum, while Japan took a big step by abolishing unnecessary regulations such as “demand- 
supply standard” and tariff approval systems, Japan has not yet completed the regulatory framework that 
would facilitate the transition from a monopoly to a competitive market and urge the challenge to 
overcome anti-competitive problems. 


Conclusion 

The recent OECD report said that the schemes of regulatory reform in Japan would enhance the 
potential growth rate of economy by 3 %- 5 % in many regulated sectors. The OECD made a trial calculation 
about the effects of regulatory reform on micro-macro economies at statistic and dynamic dimensions. 
However, the economy of Japan has not restored its strength. Why? As for macro-economic policy, I can 
refer to the following three problems. 

a) Continuous dependence upon Keynesian policy including public investment. 

b) Failure of disposal of bubble economy, especially the bad debt of financial sector and so 
on (losing the economic effects of regulatory reform by deepening deflation). 

c) Failure of re-organisation of central government (the lack of independent regulatory 
agencies, except the Financial sector). 
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As for sectoral policy, we have to indicate many causes for failing to achieve the expected 
benefits. Among them, the major reasons are; 

10. nominal deregulation programme, gradualism, and lack of fundamental reform principles 
across the ministries (divergence of the effects). 

1 1 . weak enforcement of competition policy (weakening the economic effects). 

1 2. duration of the iron-triangle (slowing down of programmes). 

13. conservatism of the Council or Committee in deciding regulatory reform and resistance of 
bureaucrats in implementing the proposed schemes (survival of bureaucrats controlled 
economy). 

These defects imply that regulatory reform in Japan perhaps would not succeed if we do not 
select a radical reform lines. Actually, the less regulated competitive industry (telecommunications) has 
showed a better performance than the heavy regulated industry (electricity) in the efficiency and 
productivity. Fortunately, the Koizumi government has announced that it will promote “Structural Reform” 
without the sacred area. Although the government now inclines to arrangement the semi-public 
corporations problems, it would promote regulatory reform more radically than ever. Of course, we do not 
predict accurately how many or to which degree the above issues would be resolved. We have to watch, 
therefore, the moves of government substantially for a while. 
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Table 1 


Division of the Field 

NTT E&W 

The others 

Total registration 

Non registrator 

Local call 

76% 

24% 

100% 



2 137 

687 

2 824 

3 243 

Long distance 

71% 

29% 

100% 


(intra prefecture) 

2017 

816 

2 833 

3 233 

Long distance 

60% 

40% 

100% 


(inter prefectures) 

1 332 

877 

2 209 

3 858 

International 

57% 

43% 

100% 



1 081 

831 

1 911 

4 155 


(NTT Com) 


Notes: 

(1) Unit of figures is ten-thousand iines. 

(2) About 800 is not registered yet because of the limits of official abilities. 

(3) This Figure was presented at the end of June. 
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Figure 1 


Cost of PSTN 
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Appendix 


Recommendation from the OECD 

The main recommendations from the OECD are as follows; 



result 

A. A cross-sectoral and comprehensive reform programme aimed at introducing full 
competition will have the greatest and speediest effect in stimulating economic performance 
and supporting recovery. 


B. The role of government should shift from economic management to safeguarding 
competition and providing social services that market cannot provide. Therefore, a sharp 
break with current regulatory practices is needed. Recurring patterns in Japanese regulatory 
regimes should be eschewed to increase policy effectiveness. 


C. Investment, market entry, and innovation should be promoted by increasing the 
transparency and accountability of regulation. 


D. The Regulatory Reform Committee’s efforts should be strengthen by broadening its 
mandate beyond regulation, clarifying its independence from ministries. The government 
should support the Committee’s activities and overcome the vested interests that are able to 
block reform efforts. 


E. A consumer-oriented policy framework of market and competition principle should be 
strengthened government-wide to guide the regulatory powers. In this respect, the most 
important competition-based reform is the elimination of all “supply-demand balancing” 
functions. Practices encouraged by administrative guidance should be also eliminated. And 
Regulatory impact analysis should be implemented in the major regulatory sectors. 


F. Not only for consumers, but also for the enterprises, market should be more fully opened 
to international trade and investment. 


G. A series of steps toward completing reform are needed in the electricity and 
telecommunication sector to pave the way for the effective competition. 



Deadlock of Japanese economy in the 1990s 
Two tools of steering Japan to prosperity; 


( 1) Industrial Policy: 

To nourish and strengthen the strategic industries 

► conflict with competition 

(2) Regulatory Policy 

To cover various market failures ^ 

behind the times 




Losing the effectiveness 
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Reasons deregulation policy or regulatory reform; 


1. The endogenous Factors 

1) A shift of economic policy from a producer oriented one to a consumer oriented one according to 
enhancement of people’s living standard. 

2) An increase of regulatory costs or burdens, which might deteriorate the fiscal deficit further. 

3) A series of government or regulatory failures, which included the monetary policy, fiscal policy, 
and public policy. 

4) A severe critique from the business world that the inefficient public utilities or regulated industries 
would weaken competitiveness of major industries through high prices of inputs. 

5) A support for deregulation policy by the people who shifted their life-style. Deregulation was 
expected to reduce the prices of publie utilities. 

2. The exogenous factors: 

6) A need to secure a strong position in the GATT or WTO meeting as a most advanced country in the 
Asia 

7) A pressure to open up markets from the US or EU. 

8) A need to adjust domestic standards or regulations to global ones. 

9) A need to fine- tune to acceleration of deregulation in the APEC countries. 

1. Reform of Regulatory Regime 

A. Achieved items; 

Regulatory regime has been reformed to some extent. The framework of an effective regulatory 
system is taking shape piece by piece. 

1) a set of administrative reform related to a series of amendments of Administrative Procedure 
Act (1993, 1999). Among them important reforms are; 

a) adoption of public comment procedure (“notes and comment process”), 

b) reform of notorious “administration of guidance” aiming at limiting administrative 
discretion of bureaucrats. 
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2) a set of regulatory reform related to strengthening the Regulatory Reform Council. 

a) “comprehensive or cross-sectoral’* approach in order to produce concrete results in 
economic performance. 

b) a need of periodical regulatory review, including barriers to entry, qualification 
requirements, and products standards. 

c) consideration of assessing regulatory impacts. 

d) establishment of the OTO. Remaining problems. 


B, Remaining problems 

I think that these measures do not necessarily promote regulatory reform. Because the 
government has neglected some important points which are essential for reform. 

1) Lack of independence of regulatory authority: Establishing independent sectoral regulators seems to 
be able to assure transparency and accountability of regulations. This is also a step for separating 
the regulatory functions from the policy and industry promotion functions. 

2) Lack of central regulatory registry system: Any centralised system for communicating regulations 
to citizens and firms has not existed in Japan. 

3) Limited private action: The roll of judicial review of administrative actions is limited in Japan 
because of inconvenience, lengthy delays, and high cost of court action. 

2. Market access 

A. Achieved items 

1) oil import deregulation, 

2) the Big Bang in the financial services, 

3) abolishment of the Large Scale Retail Store Act, 

4) introduction of an accreditation system for testing laboratories. 

5) government’s direction regarding using international standards. 

6) acceptance of foreign data, a move toward self-certification for appropriate items. 

7) establishment of the OTO. 
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B. Remaining problems; 

1) Japan should incorporate the remaining efficient regulation principles (Transparency and openness 
of decision-making, Avoidance of unnecessary trade restriction. Application of competition 
principle) into its domestic regulatory regimes. 

2) Japan needs to speed up the government-wide initiative of market openness. Still now, policies are 
applied in unnecessarily restrictive way. 

3) Japan should address the remaining barriers to trade and investment such as high level of cross- 
shareholdings, mistrust of foreign ownership. 

4) Japan should strengthen competition policy to get rid of anti-competitive practices by private firms, 
semi-public organisations or government themselves. 

In sum, although several recommendations (A,C,D,E, and F) have been implemented to some 
degree, the core issues of regulatory regime are not still resolved. 


Reform of Public Utilities 


A. Electricity 

In Japan, ten investor-owned vertically integrated utilities are responsible for generation, 
transmission, distribution, and retail supply. 


a typical regional monopoly structure 
regulator is the Ministry of Economy and Industry 


Reform started in the middle of the 1990s. The government target is to reduce electric prices to 
internationally comparable levels by 2001. 

A series of reform 

1) Partial liberalisation of generation in 1995, 

2) Introduced of a yardstick regulation in 1995, 
liberalisation in 1998. 

^ not so positive 

(judging from price level) 

achievement of the goal x or 


3) Partial 


Effects 
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We face two options; 


1. A mild reform lines: in this case, the government has to challenge the following works; 

1) To secure an appropriate access regulation. 

2) To change price regulation. Price -cap regulation is needed in stead of rate of return regulation. 

3) To implement various measures, (a) an introduction of time of use tariffs to reduce peak-load, (b) 
creating market incentive to invest, (c) deepening markets for trading electricity through open 
transparent market, combined with a legal framework that facilitates bilateral contracts between 
customers and suppliers, (d) establishing limited spot “balancing“ market to manage demand- 
supply imbalances, (e) consumer protection. 

i 

This option takes much time and costs to achieve the goal. 


2. A radical reform lines; in this case, the government has to combine access regulation with 

vertical separation. In addition, 

1 ) a higher level of separation is needed {functional or operational separation). 

2) creation of the power exchange (a wholesale market). 

3) establishment of the Independent System Operator (ISO). 

4) establishment of an independent regulatory body. 

5) strengthening to enforce the Anti-Monopoly Act. 

this option enables to approach the goal 
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B, Telecommunication 

1 . After privatisation of NTT in 1 985 ; 

1 ) abolishment of line of business restrictions on NTT and KDD, 

2) Promotion of competition between NTT versus NCCs in the national long distance call and 
international call market, 

3) introduction of the COMA system in the mobile market. 

2. “The second reform of info-telecommunications system in Japan’’ in 1996, 

1) Break-up of NTT, 

2) Establishment of interconnection rules (long-run incremental cost principle), 

3) Further deregulation measures such as the introduction of a tariff notification system for mobile 
companies. 

4) Elimination of the “demand-supply” standard for market entry/exit 

5) Abolishment of foreign ownership restrictions on Type 1 carriers except NTT. 

3. Recently, 

1 ) price cap regulation (RPI 1 . 9) 

2) Amendments to Telecommunication Business Act in 2001. 

3) "MY LINE" competition, which results from a unique system of carrier pre-selection in Japan. 


Compared to the electricity industry, regulatory reform in the telecommunications has been 
promoted well until today. 

Results of “MY-LINE” competition; 

1) price reduction; 

2) an appearance of new type entrants with IP network such as the Fusion. 

From the viewpoint of consumer welfare, “MY LINE” competition will not increase consumer 
surplus so much. 
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beyond “MY LINE'’ competition 


cellular competition 


Some factors that make the present oligopolistic co-operation unstable. 

1) An expansion of technological gaps (ex. sale of third generation cellular phone “FOMA" by NTT- 
docomo), 

2) a potential introduction of flat rate (ex. “au" by KDDI under the Qualcomm system), 

3) a new wave of technological innovation (ex. mobile-type radio LAN) 

Amendments do not respond a new environment of telecommunication, that is, the Internet age. 
two big problemT^^^^ 

1) Price regulation < ► Flat rate problem. 

2) Competition policy. Since two functions (promotion of industry, promotion of competition) are not 
separated, competition policy is likely to be changed into “controlled competition". 

The FTC took a first action to enforce the Anti-Monopoly Act in the ADSL problem. 






touchstone 
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Conclusion 


The recent OECD report: 

Regulatory reform in Japan ► enhancement the potential growth rate by 3%-5% 

Why has the economy of Japan not restored its strength? 


7. Macro factors: 

1) Persistence of Keynesian policy or public investment (rate of return regulation). 

2) Failure of disposal of bubble economy, especially the bad debt of financial sector and so on (losing 
the economic effects of regulatory reform by deepening deflation). 

3) Failure of re-organisation of central government (the lack of independent regulatory agencies). 

2, Sectoral factors: 

4) nominal deregulation programme, gradualism, and lack of fundamental reform principles across the 
ministries (divergence of the effects). 

5) weak enforcement of competition policy (weakening the economic effects). 

6) duration of the iron-triangle (slowing down of programmes). 

7) conservatism of the Council or Committee in deciding regulatory reform and resistance of 
bureaucrats in implementing the proposed schemes (bureaucrats controlled economy). 


We should select radical reform. 



large 

> 

light 

< 

high 

> 



small (effect) 

heavy (regulation) 

low (competition) 


Fortunately, the Koizumi government has announced that it will promote “Structural Reform'* 
without the sacred area. We have to watch the moves of government for a while. 
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VII. 
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